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Executive Summary 

Summary 

Amendment C240 to the Melbourne Planning Scheme Amendment C240 (the Amendment) 
was prepared by the Minister for Planning as Planning Authority and Proponent.  As 

exhibited, the Amendment proposes to introduce height and other design controls as well as 
revised heritage controls in the Bourke Hill area of the CBD. 

(i) The process 

The Amendment was placed on public exhibition between 27 October and 2 December 2014 
and was re-notified from 29 December 2014 to 6 February 2015 due to an error in an 
exhibited map.  Twenty-three submissions were received, with 18 opposing various aspects 
of the Amendment. 

The Minister, having considered the submissions received, resolved to refer them to a Panel. 

The Panel conducted its Hearing in the offices of Planning Panels Victoria over nine days 
from 24 February to 27 February, 3 March to 6 March and 10 March 2015.  Presentations 
were made by 15 submitters and the Council and competing expert urban design, planning 
and heritage evidence was called. 

The Panel made several unaccompanied inspections of streets and laneways within the 

Precinct and a number of viewing points outside the Precinct.  The Panel als o made 
accompanied inspections of two properties. 

(ii) The Precinct 

The Amendment applies to the land within that part of Melbourne’s Central Business District 
referred to as ‘Bourke Hill’, bounded by Lonsdale Street to the north, Little Collins Street to 
the south, Exhibition Street to the west and Spring Street to the east.  Land within the 
western edge of the surrounds of Parliament House and its gardens is also included. 

The Bourke Hill Precinct is a complex area with a combination of characteristics that make it 

different from other parts of the CBD.  Much of its building stock dates from the nineteenth 
century, predominantly the pre-boom period.  Most buildings fronting Bourke Street are less 

than 10 metres tall, generally consisting of two and three s torey Victorian shop buildings 
with a few taller buildings such as the former Palace Theatre and the Salvation Army building 
at 18 metres and 26 metres high respectively.  The low scale built form on Bourke Street 
facilitates sunlight access to public places, ‘big skies’ and a view corridor to and from 
Parliament House. 

The presence of numerous laneways makes an important contribution to pedestrian amenity 
and the permeability of area.  The laneway characteristics add to the perceptible heritage 
values. 

At its edges, the Precinct contains some taller contemporary buildings in Little Collins Street, 

Lonsdale Street and Exhibition Street. 

In the Precinct there are nine buildings included on the Victorian Heritage Register (VHR) .  In 

many cases, the heritage buildings on the VHR stand out amongst the lower buildings or 
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more fine grained building frontages, including Parliament House, the Princess Theatre, the 

Hotel Windsor, Salvation Army Temple and Gordon House. 

The area is identified as an entertainment Precinct and includes the presence of three 
theatres, numerous hotels and dozens of restaurants and cafes.  Outdoor seating for patrons 

is provided on the wide Bourke and Spring Street pavements.  Former industrial/warehouse 
buildings in the laneways have been converted to contemporary uses including bars and 

restaurants, and some bespoke fashion and jewellery shops. 

The Precinct also contains several residential apartment complexes at mid-block and over 

shops, with balconies fronting laneways in Liverpool Street and Crossley Street. 

The Precinct runs up to the garden edge of the city to the east at Spring Street, with views 
out of the Precinct to Treasury Gardens to the south and more distant views of the dome of 
the Royal Exhibition Building to the north. 

(iii) Background to the Amendment 

Over the last 30 years the Bourke Hill Precinct has been the subject of a number of planning 

strategies and various iterations of statutory planning controls have been introduced to 
guide built form outcomes, including mandatory and discretionary height controls. 

Heritage protection was introduced in the early 1980s for individual places and a prec inct 
control was also applied. 

The City of Melbourne Interim (Central City) Development Order of 1986 introduced 
mandatory heights of 15 metres and 23 metres.  These were converted to discretionary 
controls upon the introduction of a Victoria Planning Provisions based scheme in 1999. 

Most recently, on 26 June 2014, new interim mandatory height controls (of 15, 23 and 60 
metres) came into effect across most of the Bourke Hill area as a result of approval of 
Amendment C237. 

The explanatory report for that amendment included: 

Bourke Hill is identified in the Melbourne Planning Scheme at clause 21.12 and 
clause 22.04 as an important heritage area and a precinct which relies on a 

consistency of scale for its unique character.  Recently planning applications 
have been made for buildings in the Bourke Hill area which has highlighted the 

need for a review of the built form controls to protect this significant precinct 
of Melbourne. 

The amendment will ensure that new development is consistent with the long 
term vision to protect the heritage significance and low scale of Bourke Hill 

while an amendment to introduce permanent controls undergoes a separate 
process. 

The Minister directed that an Amendment to introduce new permanent controls be 

prepared.  Trethowan Architecture was engaged to undertake a review of the Statement of 
Significance for the Precinct and associated heritage controls.  A review of the Precinct’s 

urban design and planning context, was also undertaken, involving 3D modelling and 
analysis of the built form of Bourke Hill.  This work formed the basis of Amendment C240. 
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(iv) The Amendment 

As exhibited, Amendment C240 proposes to replace the interim DDO62 with a new DDO62 
which includes a suite of new design objectives, buildings and works requirements , built 
form outcomes, decision guidelines and a mix of permanent mandatory and discretionary 

height controls for the Bourke Hill Precinct. 

The Amendment also proposes to alter the boundaries of HO500 as recommended in the 

Heritage Review and make other related changes to the Planning Scheme. 

(v) Issues dealt with in this report 

The issues raised in submissions addressed both the heritage and height control components 
of the Amendment. 

Most submitters and witnesses supported the identification of the area as one with heritage 
values and with a valuable urban character.  A few saw the area simply as a run-down part of 

the CBD and in need of redevelopment.  Some individual property owners while not 
disagreeing with the heritage values ascribed to the Precinct generally nevertheless opposed 

the particular heritage values said to apply to their property. 

The submissions so far as they related to heritage matters raised the following matters for 
the Panel’s consideration: 

 The approach to building gradings in a Precinct context, implications on the 
assessment of places and the status of the Heritage Review and its individual 
building datasheets in the Planning Scheme 

 The grading of specific buildings within the Precinct as raised in submissions 

 The extent of the Precinct including the application of the Heritage Overlay on 
‘buffer sites’ 

 The Statement of Significance including wording issues and its structure within 
Clause 22.04 

 Mapping issues. 

With regard to height, all of the written submissions made in response to the exhibited 
Amendment and the Hearing presentations raised the issue of the proposed height controls  

either directly or indirectly. 

The main issues for submitters were whether height controls should be mandatory or 

discretionary and whether the particular height proposed for the submitter’s property was 
appropriate.  There were other criticisms of the controls including that the controls were not 

strategically justified; they are onerous in a CBD context; the height controls inappropriately 
seek to achieve heritage objectives; the controls fail to adequately account for existing 

permits; there should be a clause allowing a replacement building where existing buildings 
already exceed the height limit as well as other wording refinements; and the boundary 

delineation between the various height areas was inappropriate. 

(vi) Panel findings 

 There is a broad policy context relevant to this Amendment relating to economic 
development, the role of the capital city, settlement, tourism, urban design and 

heritage, sustainable transport and amenity.  The Panel considers that there is strong 
policy support for protection of heritage places, protection of the visual quality of 
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and sunlight availability to the public realm, including laneways, and regulation of the 

scale of development in the Bourke Hill Precinct. 
 The Panel finds that the Bourke Hill Precinct Heritage Review 2014 is comprehensive 

in its assessment and analysis of streets and laneways and identifying the Precinct’s 
contributory elements.  Furthermore it has properly and usefully informed the 

Bourke Hill Heritage Planning and Urban Design Review, September 2014. 
 The Statement of Significance for the Precinct is extensive and its inclusion within 

local policy Clause 22.04 (Heritage Places within the Capital city Zone) is supported.  
Considering evidence and submissions, the Panel has recommended some additional 
wording around the contribution of laneways, side elevations and roof form, the 
contribution of Parliament House as well as the Precinct’s social and cultural 
significance as an entertainment and leisure precinct. 

 The Panel finds that the methodology of the Heritage Review is sound in that the 
assessment of the Precinct included a review of all buildings within it to a) ascertain 
the boundary or precinct and b) to determine their contribution to it. 

 The Panel is concerned, however,  that this assessment has used gradings (and their 
definitions) that do not apply to the Capital City Zone and are specifically discouraged 
in the Planning Practice Note ‘Applying the Heritage Overlay’.  The Panel finds that 
the building assessments can and should be converted to contributory/not 
contributory for the purpose of understanding their contribution to the Precinct.  The 
Panel has made recommendations for properties according to their contribution to 
the Precinct. 

 The Panel has found that four properties, previously identified as ‘ungraded’, should 
be identified as ‘contributory’ to the Precinct and further consultation with 
landowners should be undertaken by the City of Melbourne as they progress their 
review of heritage policies and gradings. 

 The Panel recommends that the Statement of Significance, as drafted in the Heritage 
Review (and refined in accordance with the Panel’s recommendations) should be 
included in the three part ‘What, How, Why’ format and is a substantial improvement 
to the existing statement in Clause 22.04. 

 The Heritage Review is recommended to be included as a Reference Document in 
Clause 22.04, to provide meaningful context and assistance for landowners, 
applicants, the community and decision makers.  In addition, the Panel recommends 
that Clause 22.04 be amended to consider significant and contributory buildings (in 
addition to the existing requirement to consider buildings with letter gradings). 

 The Panel finds that, based on the analysis of the area within the Heritage Review, 
the extent of the exhibited HO500 Precinct is justified, including the inclusion of the 

Parliament steps and ‘forecourt’. 
 The error identified for one existing heritage listing (HO527) should be rectified 

through this Amendment. 
 Concerning height limits and the strategic basis for them, the Panel considers that 

the Bourke Hill Heritage, Planning and Urban Design Review, September 2014, made 

a thorough investigation of the area and the various parts of it, reviewing the policy 
context for the area, identifying the characteristics of parts of the area,  defining 
multiple planning objectives and testing the controls which might achieve the 
outcomes sought through the 3D modelling process. 
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The Panel finds that the Precinct Review process has provided the required strategic 

foundation for the approach to height control in the Amendment, especially as now tested 
through the Panel process. 

 Height controls designed to protect the special urban and urbane characteristics and 
amenity of the Precinct are warranted. 

 There is strategic justification for the application of a mix of discretionary and 
mandatory height controls in parts of the Precinct. 

 It is not incorrect or inappropriate for the proposed Design and Development Overlay 
(Schedule 62) to incorporate objectives which recognise and manage the heritage 
values of the area. 

 In relation to specific height controls, the Panel finds: 
o The extent of the exhibited Area B1, applying a mandatory 15 metre height limit 

on Bourke Street, most of Little Bourke Street and Crossley Street, is appropriate, 
but with revised boundaries: on the northern side of Bourke Street, the northern 
boundary of the B1 area should be set back by around 25 metres, in line with the 
east-west leg of Turnbull Alley; and on the southern side of Bourke Street, the 
southern boundary should be set back around 23 metres. 

o The extent of Area B2 (applying a mandatory 25 metre height limit to the Hotel 
Windsor, Princess Theatre and its neighbouring property to the north) is 
supported. 

o Area B3 (which is proposed to apply mid-block west of Princess Theatre between 
Bourke Street and Little Bourke Street and east of Liverpool Street) should be 
extended further southwards to meet the revised B1 boundary and should also 
apply to 18 and 20-22 Little Bourke Street.  To manage impacts on viewlines to 

the Princess Theatre, overshadowing of the Parliament House ‘forecourt’ and 
preserve the low scale built form in the Precinct, a preferred (discretionary) 25 
metre height control together with the exhibited mandatory 40 metre limit and 
some additional Built Form Outcomes are supported.  Where a development 
exceeds the preferred height control, a streetwall of not more than 25 metres in 
height must be incorporated and the building above this height must be set back 
not less than five metres. 

 The extent of the two B4 Areas (discretionary 40 metre height control to the north 
of Little Collins Street and mid-block between Little Bourke Street and Lonsdale 
Street) are supported.  A mandatory streetwall to a maximum height of 25 metres 
with a five metre setback above this is warranted having regard to the presence of 
laneways and narrow streets. 

 Area B5 (fronting Spring Street) and the extent and provisions of the 100 metre 
discretionary height controls in Area B6 (generally fronting the southern side of 
Lonsdale Street) are appropriate, except that the Panel does not support a 100 
metre discretionary height provision on the VHR listed Comedy Theatre (on the 
corner of Exhibition and Lonsdale Streets) and recommends instead that this site be 
included in a mandatory 25 metre height control. 

 In addition to height limits, the Panel recommends some wording changes should 
be made to the Amendment documentation, including adding a ‘like for like’ clause 
allowing the replacement to the same height, of buildings which, upon the approval 
date, are already in excess of the new mandatory height limit. 
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 The Panel supports the approach taken to preventing overshadowing in key 

laneways and within the Parliament House steps and ‘forecourt’.  Additional built 
form outcomes and decision guidelines are recommended to manage 

overshadowing impacts on the heritage listed Melbourne Club garden. 
 Further strategic planning is warranted in improve wind protection throughout the 

Precinct and identify active street frontages in its laneways. 

Consolidated recommendations 

The Panel’s recommendations have been consolidated from the various chapters in the 
report and have been arranged in this section according to the specific documents: 

 Bourke Hill Precinct Heritage Review 

 Clause 22.04 (Heritage Places within the Capital City Zone) 

 Schedule to the Heritage Overlay and its associated map 
 Bourke Hill Heritage Planning and Urban Design Review 

 Schedule 62 to the Design and Development Overlay and  
 the relevant DDO Map. 

Based on the reasons set out in this Report, the Panel recommends: 

Amendment C240 should be adopted as exhibited subject to the following changes: 

HERITAGE 

1. With regard to the ‘Bourke Hill Heritage Precinct Review’, 2014: 

a) Amend pages 7, 8 and 46 to explain the translation from the letter gradings 
to the contributory/not contributory model. 

b) Amend Table 0.1 on page 9 ‘Current and recommended building gradings’ to 
replace the letter gradings with ‘contributory’ and ‘not contributory’ as 

follows:  
- A grade to be replaced with Contributory 

- B grade to be replaced with Contributory 
- C grade to be replaced with Contributory 

- D grade to be replaced with Contributory; and  
- Ungraded to be replaced with Not Contributory. 

c) Amend Table 0.1 on Page 9 ‘Current and recommended building gradings’ 
and amend Map 4 on page 47 with the following changes: 

o 20 - 30 Bourke Street (Former Palace Theatre) - change to 
Contributory 

o 31 - 33 Bourke Street (Former State Savings Bank) - change to 
Contributory 

o 76 Bourke Street (Restaurant) – change to Not Contributory 
o 11 - 25 Crossley Street (Sapphire House) – change to Contributory 
o 27 - 35 Little Bourke Street (former Chartley Cars/Angliss Motor 

Garage) - change to Contributory 
o 22 Meyers Place (Vacant land) – change to Not Contributory. 

d) Amend Map 4 on page 47 to show ‘contributory’ and ‘not contributory’ 
places in place of letter gradings. 
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e) Amend all datasheets in Appendix 9 to replace the letter grading with 

‘contributory’ or ‘not contributory’ in accordance with recommendation 
1(b). 

f) Amend the ‘What is Significant’ section of the Statement of Significance on 
page 44 to include the additional dot points:  

 The character of various laneways, formed by the heritage buildings 

that face onto them, along with the side and rear walls of buildings 
that face into the main streets. 

 The vista along Bourke Street from the main entrance to Parliament 
House with expansive views of open sky that reinforces the 

consistent diminutive scale of the eastern end of Bourke Street and 
which, by comparison, increases the monumentality of Parliament 

House. 

 The side elevations, rear elevations, roof forms (including chimneys) 
and rear walls, etc. that are visible throughout the precinct due to 
the particular configuration of laneway development in combination 
with the regular layout of main and sub-streets. 

 All buildings and land identified as significant and/or contributory. 
g) Amend the ‘What is significant’ section to replace the words ‘located to the 

north east of the CBD’ to ‘located in the north east of the CBD’. 
h) Amend the ‘Why is it Significant? section of the Statement of Significance on 

page 44 to include the additional dot point: 

 The Bourke Hill Precinct is historically and socially significant as an 
entertainment and leisure precinct, containing well known cultural 

places such as Pelligrini’s and Florentino’s cafes and the Princess and 
Palace Theatres. 

2. In the local policy Clause 22.04 (Heritage Places within the Capital Cit y Zone): 

a) Amend dot point 6 under Policy to include the underlined words ‘Regard 
shall be given to buildings listed as A, B, C and D or significant and/or 

contributory in the individual conservation studies and their significance as 
described by their individual Building Identification Sheet.’ 

b) Under Policy Reference list the ‘Bourke Hill Heritage Precinct Review, 2014’ 
as a Reference Document. 

c) Amend the exhibited Clause 22.04 to include the Statement of Significance 
as re-drafted in the revised Bourke Hill Precinct Heritage Review 2014. 

3. Amend the Schedule to the Heritage Overlay to list HO527 as 35 - 37 Bourke Street 
only. 

4. Amend Map 8 HO2 to include only the land for 35 - 37 Bourke Street within HO527 
and remove HO527 from 31 - 33 Bourke Street and 22 Meyers Place. 

5. Council should later investigate the possible mapping error related to HO531. 
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HEIGHT PROVISIONS 

In the ‘Bourke Hill Heritage Planning and Urban Design Review’: 

6. Modify the Appendix 1 Map (showing existing conditions/urban context) to show 
the building on the south west corner of Little Collins and Spring Streets as 76 

metres rather than 20 - 24 metres. 

In Schedule 62 to the Design and Development Overlay  

7. Add a ‘like for like’ exception to the mandatory heights requirements in Clause 2 
to the effect that a building which was, at the approval date, already of a height in 
excess of the stipulated mandatory height, may be reconstructed to the same 
height. 

8. Delete ‘signage’ from the first dot point under Clause 2. 

9. Provide an exception in Clause 2 for the replacement of existing signage which 

exceeds the stipulated mandatory height for the relevant part of the Precinct.  

10. Review the Built Form Outcomes relating to all of the height areas within the 
Precinct to ascertain whether they appropriately refer to the viewlines to and from 
Parliament House or to the built context of that view. 

11. Split the Built Form Outcome 3 for Area B1 referring to ‘The view lines to and from 
Parliament House continue to be dominated by Parliament House’ into two 
Outcomes. 

12. Modify Built Form Outcome 6 for Areas B1 and B2 to read: 

New development should respect and respond to the high quality 
public realm and amenity attributes brought about by low scale 
heritage streetscapes, expansive open air sky views, sunlight access, 
minimal wind impacts, pedestrian connectivity, active street frontages 
and development of an intimate human scale. 

13. Modify the Area B3 provisions to include: 
a) A preferred height of 25 metres and a mandatory maximum height of 40 

metres; 
b) A mandatory street wall of no higher than 25 metres for developments 

exceeding the preferred height, with development above the street wall set 
back not less than 5 metres from the frontage. 

14. Amend the Built Form Outcomes for Area B3 to include the following provisions: 
a) that development does not cause overshadowing of the south side of 

Bourke Street; and 
b) that development does not diminish the prominence of, and viewlines to, 

the Princess Theatre and its decorative roofline. 

15. Add an additional requirement requiring that in the B4 area, a street wall to a 
height of not more than 25 metres must be provided, with any building above the 

street wall set back not less than five metres from the laneway. 

16. Amend the B4 area provisions by adding the following underlined words to the 

Built Form Outcomes in Table 2: 
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Development responds to the low scale nature of Area B1 and provides a 

transition to the higher built form scale of Area B5 and Area B6. 

17. Amend the provisions relating to the B4 area by adding the following Built Form 
Outcome: 

‘Development does not cause additional overshadowing of the Melbourne Club 
Garden to protect the viability of existing and future plantings and to ensure 

that significant trees are not compromised by lack of sunlight resulting from 
development.’ 

18. Amend the Decision Guidelines of the Schedule by inserting an additional dot 
point: 

 Whether the development adversely impacts significant trees through 
overshadowing in the Melbourne Club Garden. 

19. Apply a 25 metre mandatory height limit over the Comedy Theatre site and 
introduce appropriate Built Form Outcomes; or delete from present Amendment 

or part of it. 

20. On exhibited Map 8 DDO62 amend:  

The boundary between the B1 area on the southern side of Bourke Street and 
the B4 area generally to the south of it, to re-draw it as a straight line some 23 
metres from the Bourke Street frontage of all properties. 

The boundary between the B1 area on the northern side of Bourke Street and 
other height control areas to its north as follows: 

The boundary should adopt the same setback from Bourke Street as the 
elbow of Turnbull Alley (at approximately 25 metres from Bourke Street) 
and run west, parallel to Bourke Street as far as Liverpool Street; return as 
exhibited along that street and Crossley Street to Little Bourke Street: and 

from Crossley Street to Exhibition Street, it should follow the rear of the 
properties facing Bourke Street and along Mornane Place. 

21. The property at 18 and 20 - 22 Little Bourke Street should be deleted from Area B1 
and be instead included in Area B3. 

22. Include the Comedy Theatre in a mandatory 25 metre mandatory height control or 
delete the site from the Amendment or part of it. 

OTHER MATTERS 

In additon to the above primary recommendations concerning the exhibited Amendment, 

the Panel provides the following recommendations: 

23. In its future review of heritage policy and gradings, the City of Melbourne include 
the following places as contributory, subject to the giving of further notice to 
landowners and consideration of any submissions: 

a) 27 - 29 Crossley Street (Pair of Interwar Industrial buildings) 
b) 28 Crossley Street (Substation) 
c) 12 - 18 Meyers Place (Interwar building) 

d) 159 Spring Street (Shovelton & Storey). 
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24. In a future study of individual places, the City of Melbourne undertake assessments 

to ascertain the individual cultural heritage significance of the following properties: 
a) 11 - 25 Crossley Street (Sapphire House) 

b) 76 Bourke Street (Restaurant). 

25. The Planning Authority consider applying wind standards to developments in this 
and other precincts to help maintain the quality of the public realm. 

26. Separate from this Amendment process, the Planning Authority consider the 
inclusion of further laneways in, and giving access to the Precinct, such as Ridgway 

Place, in Design and Development Overlay 1 (Active street frontages in CCZ1). 
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1 Introduction 

Melbourne Planning Scheme Amendment C240 (the Amendment) was prepared by the 
Minister for Planning as Planning Authority and Proponent.  As exhibited, the Amendment 

proposes to introduce height and other design controls as well as revised heritage controls in 
the Bourke Hill area of the CBD. 

The Amendment was placed on public exhibition between 27 October and 2 December 2014 
and was re-notified from 29 December 2014 to 6 February 2015 due to an error in an 
exhibited map.  Twenty-three submissions were received, with 18 opposing various aspects 
of the Amendment.  A list of all submissions is included in Appendix A to this report. 

The Minister, having considered the submissions received, resolved to refer them to a Panel. 

1.1 Panel process 

As a result, a Panel to consider the Amendment was appointed under delegation from the 
Minister for Planning on 11 December 2014 and initially comprised Kathy Mitchell (Chair) 

and Lucinda Peterson. 

A Directions Hearing was held in relation to the Amendment on 19 December 2014. 

The Panel was later reconstituted on 17 February 2015, comprising Jenny Moles (Chair) and 
Lucinda Peterson. 

The Panel conducted the Main Hearing in the offices of Planning Panels Victoria over nine 
days from 24 February to 27 February, 3 March to 6 March and 10 March 2015.  Those who 
made presentations at the Panel Hearing are listed in Table 1. 

Table 1: Parties to the Panel Hearing 

Submitter  Represented by 

Minister for Planning Ms Sarah Porritt, Barrister, instructed by Ms Elissa Bell, Ms 
Peita Tapper of Department of Environment, Land, Water and 
Planning, who called the following expert witnesses: 

- Mr Bruce Trethowan, Heritage, Trethowan Architecture 

- Mr Robert McGauran, Urban Design, McGauran Giannini 
Soon Pty Ltd 

Demonstration of 3D model of Bourke Hill – Mr David 
Sowinski and Mr Christopher Slatter, Department of 
Environment, Land, Water and Planning 

City of Melbourne Ms Robyn Hellman, Co-ordinator Local Policy  

Bourke Hill Pty Ltd and AXF Group 
Pty Ltd 

Mr Graeme Peake, Barrister, who called the following expert 
witness: 

- Mr Tim Biles, Urban Design, Message Consultants Pty Ltd 

Mr Hani Akaoui, Director, Bourke Hill Pty Ltd made a short 
submission 

Mr Robert Rafaniello of AXF Group Pty Ltd was also in 
attendance 
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Ms Lorraine Chow Mr Ian Pitt QC of Best Hooper Solicitors who called the 
following expert witness: 

- Mr Tim Biles, Urban Design, Message Consultants Pty Ltd 

M Hurwitz Pty Ltd Mr Ian Pitt QC of Best Hooper Solicitors who called the 
following expert witness: 

- Mr Tim Biles, Urban Design, Message Consultants Pty Ltd 

Knowles Group Pty Ltd Ms Sophie Jordan of SJ Consulting 

Parliament of Victoria Mr Paul Viney and Mr Matt Drysdale 

Mr Damien Codognotto   

Jackson Architecture for Daryl 
Jackson Interdesign Pty Ltd 

Mr Daryl Jackson 

Bourke Hill Holdings Pty Ltd and 
others 

Ms Meredith Withers of Fyfe Earth Partners and assisted by 
Mr Peter Vodicka who called the following expert witness: 

- Mr Michael Taylor, Heritage, Michael Taylor Architect 
and Conservation Consultant Pty Ltd 

Hotel Windsor Holdings Pty Ltd 
and Halim Group  

Mr Chris Canavan QC, Barrister, instructed by Ms Clare 
Somerville and Mr Patrick Purcell of Norton Rose Fulbright 
and who called the following expert witnesses: 

- Bryce Raworth, Heritage, Bryce Raworth Pty Ltd 

- Mr Andrew Biacsi, Planning, Contour Consultants 

Jinshan Investment Group Pty Ltd Mr Chris Canavan QC, and Ms Emily Porter, Barristers, 
instructed by Mr Rory O’Connor of Norton Rose Fulbright who 
called the following expert witnesses: 

- Ms Kate Gray, Heritage, Lovell Chen 

- Mr Rob Deutscher, Urban Design, Deutscher Associates, 
Architecture and Urbanism 

National Trust of Australia 
(Victoria) 

Ms Julie Davis, Barrister, instructed by Mr Paul Roser and Ms 
Emily Piper of National Trust of Australia (Victoria) who 
tendered an expert report by Mr Rohan Storey, heritage 
consultant. 

Melbourne Heritage Action Mr Tristan Davies 

Mimar Nominees Pty Ltd Mr Michael Small 

A list of the documents and other material presented at the Panel Hearing is included in 
Appendix B to this report together with a record of some procedural matters. 

1.1.1 Panel inspections 

The Panel made several unaccompanied inspections of streets and laneways within the 

Precinct and a number of viewing points outside the Precinct.  Furthermore, as a result of 

specific requests for site inspections, the Panel made accompanied inspections of the 
following properties on 26 February 2015: 
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 Parliament House and gardens, attended by representatives of Parliament of 

Victoria, Hotel Windsor Holdings Pty Ltd and Halim Group, AXF Group and Bourke 
Hill Pty Ltd, Minister for Planning and DELWP; and 

 The rear of 31-33 Bourke Street and 22 Meyers Street, attended by representatives 
of Bourke Hill Holdings Pty Ltd, Minister for Planning and DELWP. 

1.2 The subject area 

The Amendment applies to land within part of Melbourne’s Central Business District (CBD) 
referred to as ‘Bourke Hill’, bounded by Lonsdale Street to the north, Little Collins Street to 
the south, Exhibition Street to the west and Spring Street to the east.  Land within the 
western edge of the land around Parliament House and its gardens is also included (see map 
below). 

Figure 1: Bourke Hill Precinct 
Source: Robert McGauran witness report (Panel Document 5) 

 

NOTE 

 

To reduce the electronic size of this document, Figure 1 has been removed from this version 
of the report.  Contact Planning Panels Victoria to obtain a complete copy of the report.  
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The Bourke Hill Precinct (the Precinct) is a complex area with a combination of 

characteristics which make it different from other parts of the CBD.  Much of its building 
stock dates from the nineteenth century, predominantly the pre-boom period.  Most 

buildings fronting Bourke Street are less than 10 metres tall, generally consisting of two and 
three storey Victorian shop buildings at eight metres and 12 metres respectively with a few 
buildings at 18 metres to 26 metres including the former Palace Theatre and the Salvation 
Army building respectively.  The low scale built form on Bourke Street facilitates sunlight 
access to public places, ‘big skies’ and a view corridor to and from Parliament House.  

Figure 2: Properties affected by the Amendment 
Source: Explanatory report 

NOTE 

 

To reduce the electronic size of this document, Figure 2 has been removed from this version 
of the report.  Contact Planning Panels Victoria to obtain a complete copy of the report. 

 

In the Precinct there are nine buildings included on the Victorian Heritage Register (VHR).  In 

many cases, the heritage buildings on the VHR stand out amongst the lower buildings or 
more fine grained building frontages, including Parliament House, the Princess Theatre, the 
Hotel Windsor, Salvation Army Temple and Gordon House.  The heritage buildings of both 
State and local significance give character and identity to the Precinct, and new buildings on 
Bourke Street, and some in the laneways, generally respectfully fit the streetscape scale. 
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At its edges, the Precinct contains some taller contemporary buildings in Little Collins Street, 

Lonsdale Street and Exhibition Street.  The built form in the Precinct therefore creates what 
was described at the Hearing as a ‘built form bowl’. 

The presence of numerous laneways also makes an important contribution to pedestrian 

amenity and the permeability of area.  Laneway characteristics, including red brick walls, 
some bluestone foundations, fine grain built form, former warehouse/industrial buildings, 

jumbled roof lines and sight lines, all add to the perceptible heritage values .  Turnbull Alley 
contains backs of single storey buildings dating from the 1850s and is especially evocative of 

the pre-boom era.  A number of lanes retain good access to sunlight in the middle of the 
day. 

Some long standing uses and businesses add to heritage values of the Precinct, such as 
Florentino’s, the Job Warehouse, Pelligrini’s, The Society Restaurant, Italian Waiters’ Club, 

Mitty’s Newsagency, the Salvation Army, and Gordon House. 

The area is identified as an entertainment Precinct and includes the presence of three 
theatres, numerous hotels and dozens of restaurants and cafes.  Outdoor seating for patrons 
is provided on the wide Bourke and Spring Street pavements.  Former industrial/warehouse  
buildings in the laneways have been converted to contemporary uses including bars and 
restaurants.  Some designer fashion and hand-made jewellery shops are located in laneways 
such as Crossley Street and in nearby McGraths Lane.  Boutique shops are also located along 
Bourke Street, including Marais and Zokky, American Tailors and two longstanding quality 
book shops.  Typical of entertainment/tourist parts of cities, the Precinct appears busiest in 

the evenings, especially at the end of the week, and weekday lunchtimes. 

The Precinct also contains several residential apartment complexes at mid-block and over 
shops, with balconies fronting laneways in Liverpool Street and Crossley Street. 

The Precinct runs up to the garden edge of the city to the east at Spring Street, with views 
out of the Precinct to Treasury Gardens to the south and more distant views of the dome of 
the Royal Exhibition Building to the north.  It is understood that the Parliament of Victoria 
(POV) are undertaking an urban design plan for the wider area around Parliament House. 

1.3 Background to the proposal 

Over the last 30 years the Bourke Hill Precinct has been the subject of a number of planning 
strategies and various iterations of statutory planning controls have been introduced to 
guide built form outcomes, including mandatory and discretionary height controls. 

1.3.1 History of height and heritage controls in area 

(i) Heritage controls 

Since the late 1970s a numerous heritage studies have been prepared which have assessed 

the Bourke Hill area, including the City of Melbourne Central Business District; Comparative 
study of buildings requiring further investigation, 1979, Historic Buildings Council; Historic 

and architectural survey of the Central City of Melbourne, Bourke Street East: Area 8 survey,  
commissioned by the Historic Preservation Buildings Council; Urban Conservation Study in 

the City of Melbourne, 1985; Central Activities District Conservation Study, 1985; Central City 
Heritage Review, 1993; City of Melbourne Heritage Precincts Project, 2004.  Various heritage 
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studies contain ‘Building Identification Forms’ which include a photograph, brief description, 

history, features of interest and a grading and have been translated into digital form and 
included on the Council’s online i-heritage database. 

Heritage protection was introduced in the early 1980s for individual places (Notable 

Buildings) within the Bourke Hill area, and a precinct control was also applied.  Upon the 
introduction of the Victoria Planning Provisions (VPP) in 1999 all heritage controls were 

replaced with the Heritage Overlay (HO).  Notable buildings were translated into individual 
sites listed in the Schedule to the HO and separately mapped on Map 8 HO2 and precinct 

HO500 ‘Bourke Hill Precinct’ was included in the schedule and mapped on Map 8 HO1.  The 
Melbourne Heritage Places Inventory was included as an Incorporated Document in the 

Planning Scheme in 2000 (and was last amended in 2008).  This document applies only to 
places outside the Capital City Zone. 

(ii) Height controls in the 1980s 

Amendment 151 - concerning parks, boulevards and historic precincts - was prepared in 
1980 and proposed height controls within the ‘Bourke Street East’ area comprising the 
frontages to Bourke, Spring and Little Bourke Streets. 

In its report of June 1981, the Amendment 151 panel found: 
 Mandatory height controls are warranted to protect the vista to Parliament House 

 The Precinct should be extended to include Spring Street and the Parliament House 
grounds and environs 

 The hotel, entertainment, hospitality and small retail uses and fine grain of the 
Precinct should be strengthened 

 Bourke Street heritage facades present a historically valuable streetscape that 
should be preserved, to a depth of approximately 25 metres, and buildings up to six 

storeys in height allowed to the rear 
 Buildings on the Historic Buildings Register (now the VHR) should have their own 

individual height control 

 Redevelopment of the sites on the north west corner of Bourke and Spring Streets 
should continue the scale of the Hotel Windsor and Princess Theatre 

 The east end of Bourke Street should be closed to traffic (except trams) and, with 
adjoining buildings, form a forecourt to Parliament House and a meeting place for 

the Precinct. 

The amendment proposed to apply 10 metre height limits to Bourke and Little Bourke 

Streets for distances back from the street frontage of approximately 25 metres and 10 
metres respectively, and apply 18 metre height limits to Spring Street and the remainder of 

the Precinct.  Amendment 151 was not implemented. 

The City of Melbourne Strategy Plan was prepared in 1985 and sought, among other things, 

to protect the amenity of the city’s streets, character areas and historic buildings.  An extract 

of this plan was tabled during the Hearing (Document 17) and depicted a series of height 
controls including a mix of mandatory heights of 10 metres along both sides of Bourke 

Street, 10 metres on the south side of Little Bourke Street, 12 metres on either side of Little 
Collins Street, 18 metres mid-block between Little Bourke and Bourke Streets (including the 

Princess Theatre) and 23 metres for the entire Hotel Windsor site (including the annex 
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building on the corner of Bourke and Spring Streets).  The remainder of height controls in 

place applied 40 metres to Elizabeth Street (with the exception of Little Bourke Street).  

City of Melbourne Interim (Central City) Development Order (Document 18) was introduced 
in 1986 and introduced mandatory heights within the Bourke Hill Precinct of 15 metres and 

23 metres. 

With the introduction of the VPP in 1999, the height controls in the Bourke Hill area were 

translated into Schedule 2 to the Design and Development Overlay (DDO2) (Height controls 
within the Capital City Zone).  They applied to the Bourke Hill Precinct and land further west 

of Bourke Hill as far as Elizabeth Street.  As the VPP were intended to be a largely 
performance based planning framework, the previously mandatory height controls were 

converted to discretionary controls.  The height controls which applied within the Bourke Hill 
Precinct were HC-2 (15 metres), HC-4 (23 metres) and HC-8 (60 metres). 

Table 2: DDO2 height controls post VPP 
Source: Minister’s  submission (Document 1), page 16 

Height Control Area Maximum (discretionary)  

building height 

Outcomes 

HC-2 15 metres The low-rise, high density and pedestrian 
orientated built form of Chinatown and 
Bourke Hill and McKillop / Hardware / 
Guilford Lane is maintained. 

HC-4 23 metres The Parliamentary buildings remain 
dominant on the Bourke Hill skyline. 

HC-8 60 metres The scale of development takes 
advantage of the opportunities of 
consolidated sites in the Chinatown and 
Bourke Hill precincts, which are set back 
from important pedestrian laneways, but 
also maintains a comfortable relationship 
with the surrounding low scale precincts. 
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Figure 3 Height control areas under DDO2 

 

NOTE 

 

To reduce the electronic size of this document, Figure 3 has been removed from this version 
of the report.  Contact Planning Panels Victoria to obtain a complete copy of the report.  

 

(iii) Advisory Committee report on the proposed Hotel Windsor development  

A planning application was lodged with the Minister for Planning on 28 July 2009 for the 

redevelopment of part of the Hotel Windsor site in Spring Street.  It involved the partial 
demolition of the hotel building (the Victorian-era rear wing fronting Windsor Place and the 

1960s ‘Annex’ on the corner of Bourke and Spring Streets) and the construction of a 26 
storey tower on Windsor Place (to around 93 metres in height) and a new seven storey 

corner building replacing the current annex (to approximately 24 metres – with a services 
‘stick’ rising to 30 metres). 

The Minister for Planning appointed an Advisory Committee (the Committee) to consider the 
application. 

The Terms of Reference required the Committee to provide: 

A recommendation and reasons in relation to the determination of the 
Application for Planning Permit No 2009/1687 for the Hotel Windsor 
redevelopment, including recommendations as to whether a notice of 
decision/permit should issue and if so, under what conditions. 

The Advisory Committee were asked to respond to the following matters (Panel’s 

emphasis): 

Assessment of issues: 

 An assessment of all issues relating to the Application for Planning Permit 
no 2009/1687 for the Hotel Windsor redevelopment. 
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 An assessment of any submissions and referral responses made during the 

course of the Application for Planning Permit no 2009/1687 or made 
directly to the Advisory Committee. 

 The effect of the proposal on the Parliament Precinct with consideration to 
any relevant legislation in relation to the Parliament. 

 Adequacy of the planning controls: 

 Comment on the Statement of Significance for the Bourke Hill Precinct. 

 Comment on whether the current discretionary height control that applies 
to the site (DDO2 in the Planning Scheme) should be mandatory. 

 Comment on whether current discretionary height controls over the areas 

bounded by Spring Street, Little Collins Street, Exhibition Street and Little 
Bourke Street should be mandatory. 

Economic and financial issues: 
 An economic assessment of the applicant’s justification for exceeding the 

suggested height controls in DDO2.  This should include comment on the 
applicant’s requirement for the proposed number of rooms and other hotel 

facilities to allow the project to be economically viable and operate at a 5-
star standard. 

 An assessment of the potential for economic benefit to the State.  This 
should include review of job creating potential and other economic benefits 
suggested by the applicant. 

 It should include analysis of the ability of the proponent to complete the 
project in terms of skills, experience, financial resources and future planning 
and construction strategy (Emphasis by current Panel). 

Following consideration of submissions and a hearing attended by DTPLI, the applicant 
and the National Trust, the Committee recommended that a permit be issued. 

In considering the question of adequacy of planning controls, the Committee found: 

It is no longer clear (if it were ever clear) how the specified heights in DDO2 

related to the objectives and outcomes to be achieved. 

The DDO2 height controls are a mix of mandatory, preferred, and ‘trigger’ 
heights for a more detailed analysis against objectives.  They do not always 

express a height that relates to the objectives or outcomes to be achieved. 

With regard to heritage, the Committee found that the Statement of Significance was 

reasonably clear and there were no obvious gaps or contradictions.  Using the Statement of 
Significance in a decision making process would not lead to important factors being missed.  

They did comment, however, that: 

Perhaps the only element that is not mentioned is the laneways in the area.  
We presume that laneways are not of particular heritage significance in the 
area, but note that the strong Hoddle grid and the attendant laneways are 

broadly recognised as important parts of Melbourne’s heritage. 

The permit was issued subject to conditions. 
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The permit has twice been the subject of an application for extension of time before the 

Victorian Civil and Administrative Tribunal (VCAT).  The first request was successful resulting 
in a condition that the works must commence by 10 January 2015 and be completed by 10 

January 2017.  The second unsuccessful extension of time request (opposed by the Minister) 
was heard by VCAT on 19 August 2014.  The reasons for refusal included that there had been 
changes to planning policy and controls (resulting from new height controls introduced by 
Amendment C237 in June 2014) since the permit was last extended in 2012 (VCAT Decision 
No P340/2014). 

(iv) Amendment C237 

Following the release of the new metropolitan strategy, Plan Melbourne, in May 2014, the 
Minister for Planning, without public notice, approved new height controls across most of 
the Bourke Hill study area.  The amendment applied to land bounded by Little Collins Street, 
Spring Street, Exhibition Street and Little Bourke Street (including properties on the northern 
side of Little Bourke Street). 

Figure 4: Height control areas under Amendment C237 

 

NOTE 

 

To reduce the electronic size of this document, Figure 4 has been removed from this version 

of the report.  Contact Planning Panels Victoria to obtain a complete copy of the report. 

 

 

Amendment C237 came into effect on 26 June 2014.  The amendment removed the previous 

DDO2 and introduced new interim mandatory height controls in the form of Schedule 62 of 
the Design and Development Overlay (DDO62).  The interim mandatory height controls are 
detailed in Table 3. 

As stated in its Explanatory Report, the amendment was required because: 

Bourke Hill is identified in the Melbourne Planning Scheme at clause 21.12 and 

clause 22.04 as an important heritage area and a precinct which relies on a 
consistency of scale for its unique character.  Recently planning applications 

have been made for buildings in the Bourke Hill area which has highlighted the 
need for a review of the built form controls to protect this significant precinct 

of Melbourne. 
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The amendment will ensure that new development is consistent with the long 

term vision to protect the heritage significance and low scale of Bourke Hill 
while an amendment to introduce permanent controls undergoes a separate 

process. 

The interim controls will expire on 27 June 2015. 

Table 3: Interim height controls introduced via Amendment C237 

Height Control Area Maximum (mandatory)  

building height 

Outcomes 

A1 15 metres The low-rise, high density and pedestrian 
orientated built form of Chinatown and 
Bourke Hill is maintained. 

A2 23 metres The Parliamentary buildings remain 
dominant on the Bourke Hill skyline. 

A3 60 metres The scale of development takes 
advantage of the opportunities of 
consolidated sites in the Chinatown and 
Bourke Hill precincts, which are set back 
from important pedestrian laneways, but 
also maintains a comfortable relationship 
with the surrounding low scale precincts. 

1.3.2 Strategic documents informing Amendment C240 

While the interim controls introduced by Amendment C237 were in place, the Minister 

requested DTPLI to prepare a separate amendment to implement permanent height controls 
for Bourke Hill, which would then be subject to an exhibited Planning Scheme amendment 

process. 

DTPLI engaged Trethowan Architecture to undertake a review of the Statement of 

Significance for the Bourke Hill Precinct and associated heritage controls.  DTPLI then 
undertook a review of the Precinct’s urban design and planning context, as wel l as 3D 
modelling and analysis of Bourke Hill.  This work formed the basis of Amendment C240. 

(i) Bourke Hill Precinct Heritage Review 2014 

The Bourke Hill Precinct Heritage Review 2014 (Heritage Review) was prepared by 

Trethowan Architecture in July 2014 and forms Appendix 4 to the Bourke Hill Heritage, 
Planning and Urban Design Review 2014 (Precinct Review). 

The purpose of the Heritage Review was to review the existing Statement of Significance for 
the Bourke Hill Precinct (HO500), review the physical extent of the Precinct and determine 
whether sites should be included or excluded, and prepare a new Statement of Significance 
using the format set out in Planning Practice Note 1 Applying the Heritage Overlay, 2012 

(PPN1). 
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With regard to methodology, the authors surveyed all individual buildings and sites in every 

street and laneway and reviewed how each site contributed to its immediate vicinity and the 
Precinct. 

This process revealed that a number of buildings within the current boundary of HO500, as 

well as within the newly identified area, had inappropriate or outdated gradings that did not 
accurately reflect their significance either individually or to the Precinct.  As a result, all 

building gradings were reviewed, leading to the preparation of building datasheets that 
identified the history and features of each building.  The buildings were assessed as to how 

they related to the Precinct and whether the Precinct boundary should be extended to 
include them.  The datasheets informed the assessment and citations for the streets and 

laneways.1 

A new Statement of Significance for the Precinct was then prepared using the model set out 

in PPN1. 

With regard to the extent of the Precinct, the Heritage Review recommended the boundary 
be extended to include the following areas: 

 Punch Lane landscape from Little Bourke Street to 18-20 Punch Lane. 

 Little Bourke Place, to the eastern side of the laneway. 

 11-19, 21 and 23 Liverpool Street (west side). 

 10-26, 28, 30-32, 11-25, 27 and 29 Crossley Street (both sides). 

 20 Meyers Place 

 Spring Street junction with Bourke Street including the steps to Parliament House. 

 Where part of a site is included in the HO, the boundary is extended to include the 

whole site (such as 18 Little Bourke Street). 

The exhibited revisions to the HO500 boundary are shown in Figure 5. 

(ii) Bourke Hill Heritage, Planning and Urban Design Review, September 2014 

The Bourke Hill Heritage, Planning and Urban Design Review, September 2014 (the Precinct 
Review) was prepared by DTPLI following the completion of the Heritage Review.  This work 
proposed an urban design response to the heritage values identified in the Heritage Review. 

The Precinct Review reviewed Bourke Hill and its surrounds: the previous and existing 

statutory planning controls; previous planning assessments; issues around wind impacts, 
pedestrian connectivity and permeability, public open spaces, sunlight access, expansive 

open sky views, built form context; and the need or otherwise for weather protection and 
identification of traffic conflict frontages. 

A 3D modelling exercise assessed: 
 Existing built form conditions 

 Existing building height/envelope controls, assuming all land is built out to 
maximum capacity 

 A range of potential building height/envelope scenarios to determine the extent of 
development that could occur without impacting on the heritage values, sunlight to 

                                                 
1
 The process as generally described by Mr Bruce Trethowan in his evidence. 
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public spaces, amenity and urban design attributes of Bourke Hill.  In particular, the 

overshadowing, visual bulk and view line intrusion implications of different building 
height/envelope scenarios were tested. 

The key findings of the Precinct Review are: 

 A revised Statement of Significance for Bourke Hill Heritage Precinct 
 A revised and extended Bourke Hill Heritage Precinct 

 Reinforce the view line to Parliament House looking east along Bourke Street and to 
recognise the prospect view of Bourke Hill and the broader Central City from the 
top step of Parliament House looking west 

 Introduce a permanent Design and Development Overlay with a mix of mandatory 
and discretionary controls within the Bourke Hill Precinct and changes to the Design 
and Development Overlays for Active Street Frontages and Traffic Conflict Frontage 

 Introduce specific overshadowing controls to apply to Bourke Street, Little Bourke 
Street and the steps and ‘forecourt’ to Parliament House.2 

1.4 The Amendment 

As exhibited, Amendment C240 proposes to replace the interim DDO62 with a new DDO62 
which includes a suite of new design objectives, buildings and works requirements, built 

form outcomes, decision guidelines and a mix of permanent mandatory and discretionary 
height controls to the Bourke Hill Precinct.  The expiry provision at Clause 5.0 will also be 

removed.  The Amendment also proposes to alter the boundaries of HO500 as 
recommended in the Heritage Review and make other related changes to the Planning 
Scheme. 

The proposed height controls as shown in Figure 5 include: 
 Mandatory 15 metres: north and south sides of Bourke Street, including the Hotel 

Windsor annex, Crossley Street and north and south sides of Little Bourke Street 
(B1). 

 Mandatory 25 metres: includes landmark heritage buildings including the balance of 
the Hotel Windsor site, Princess Theatre and the site to the immediate north of the 
Princess Theatre (B2). 

 Mandatory 40 metres: to the west of the Princess Theatre, mid-block between 
Liverpool Street, Bourke Street and Little Bourke Street (B3). 

 Discretionary 40 metres: north side of Little Collins Street (excluding the Hotel 
Windsor site) and mid-block between Little Bourke, Exhibition Street, Spring Street 
and Exhibition Street (B4). 

 Discretionary 60 metres: six specific contemporary sites on Exhibition Street and an 

existing apartment building on Spring Street (generally reflecting the height of 
existing development)(B5). 

 Discretionary 100 metres: northern edge of Bourke Hill from corner of Spring Street 
and Lonsdale Street, sites fronting Lonsdale Street and corner of Lonsdale and 

Exhibition Street (B6). 

With regard to policy, the Amendment: 

                                                 
2
 Page 4, Bourke Hill  Review 
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 Amends Clause 21.06 (Built Environment and Heritage) to identify Parliament House 

at Clause 21.06-2 Heritage (Strategy 1.7). 
 Amends Clause 21.12 (Hoddle Grid) Figure 7 to align the boundary of the Bourke Hill 

Precinct with the proposed version of DDO62. 
 Amends Clause 22.02 (Sunlight to Public Spaces) to insert a provision that no 

additional shadow should be cast on the Parliament House forecourt between 
11.00am and 4.00pm on 22 September. 

The Amendment makes the following map changes: 

 Amends Map 8DDO1 (Active Street Frontages – Capital City Zone Area 2) to include 
both sides of Meyers Place and McIlwraith Place 

 Amends Map 8DDO3 (Traffic Conflict Frontage – Capital City Zone) to apply to both 
sides of Little Bourke Street and Bourke Street, between Spring Street and 
Exhibition Street 

 Amends Map 8DDO2, 8DDO14 and 8DDO62 to modify the boundary of DDO62 and 
show new height areas. 

With regard to heritage, the Amendment: 

 Amends Clause 22.04 (Heritage Places within the Capital City Zone) to replace the 
existing Statement of Significance for Bourke Hill with a new Statement of 
Significance 

 Amends Map 8HO1 to expand the boundaries of HO500 (Bourke Hill Precinct) (as 
shown in Figure 5) 

 Amends Map 8HO2 to delete the individual HO500 as it applies to 19 Little Bourke 
Street3. 

  

                                                 
3
 This matter is a minor mapping correction and was not in contention at the Panel Hearing. 
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Figure 5: Proposed new height controls and revisions to HO500 boundary 
Source: Figure 10 of the Bourke Hill  Heritage, Planning and Urban Design Review, Sept 2014. 

 

 

NOTE 

 

To reduce the electronic size of this document, Figure 5 has been removed from this version 
of the report.  Contact Planning Panels Victoria to obtain a complete copy of the report.  
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1.5 Issues dealt with in this report 

The issues raised in submissions addressed both the heritage and height control components 

of the Amendment. 

With few exceptions, submitters generally supported the identification of the area as one 

with heritage values and with a valuable urban character.  The few submitters and the one 
witness not supporting this viewpoint saw the area simply as a run down part of the CBD and 

in need of redevelopment.  Some individual property owners nevertheless opposed the 
particular heritage values ascribed to their property. 

The majority of submissions expressed opposition to the particular height controls proposed 
to apply to the submitter’s property or more generally throughout the Precinct.  They sought 
to have the height limit increased or for it to be made discretionary (at least in part) where it 
had been exhibited as mandatory.  Some opposed mandatory limits in principle.  Others saw 
the height limits as unnecessarily and unfairly restrictive or inappropriately restricting site 

responsive design.  There nevertheless was support by others, including expert witnesses, 
for the application of height controls – both discretionary and mandatory. 

The Panel has considered all written submissions, as well as submissions presented to it 
during the Hearing. 

1.5.1 Report structure 

This report deals with the issues under the following headings: 

 Planning Context 
 Heritage issues 

 Height limits 
 Other design issues. 

The report also contains the following appendices: 
 Appendix A: List of submitters 

 Appendix B: Hearing documents and procedural issues. 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2015/37


Melbourne Planning Scheme Amendment C240  Panel Report  4 May 2015 

Page 17 of 148 

 

2 Planning context 

The Panel has reviewed the policy context of the Amendment and has made an appraisal of 
the relevant zone and overlay controls as well as other relevant planning strategies and 

policies. 

2.1 Planning policies 

2.1.1 State Planning Policy Framework 

Clause 9 calls up Plan Melbourne: Metropolitan Planning Strategy (May 2014) as the 

metropolitan planning strategy to guide Melbourne’s urban growth and development to 
2050. 

Within Plan Melbourne there are a number of directions and initiatives that are relevant to 
the central city. 

Direction 1.4 provides: 

 The central city will continue to play an important role as a major 
destination for tourism, retail, entertainment and cultural activities; and to 
enjoy the employment diversity that comes from the growth of these 
sectors; and 

 In order to maximise the opportunities from growth in the knowledge 
economy, the central city will need to retain its competitive advantages, 
and continue to provide choices in business accommodation. 

Initiative 1.5.5 includes the following short term initiatives: 

 Ensure short term accommodation and tourism services are considered 
when developing or renewing state sporting, cultural and heritage sites; 

 Strategic tourism locations will appeal to high-yield or emerging tourism 
markets (such as convention and exhibition facilities, a world-class hotel 
resort or iconic attractions); and 

 Update regulations and approval processes to support identified strategic 
tourism investment in Melbourne and regional Victoria. 

Plan Melbourne specifically refers to Bourke Hill as follows: 

Direction 4.2 – Protect Melbourne and its suburbs from inappropriate development. 

Initiative 4.2.3 – Under Protect unique city precincts the following statement is provided: 

Melbourne’s expanded central city area houses a range of important industrial 
and commercial activities that are critical to the city’s competitiveness and 
efficiency.  These areas are increasingly integrated with medium and high-
density housing to meet demand for inner-city living.  As we move forward, it 
is important that we maintain an effective balance between Melbourne’s 

central city area business locations (that allow for a wide range of 
employment, commercial and business activities) and areas where housing 

and liveable communities can develop. 
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More intensive development of the central city area ensures that suburban 

local residential areas are not placed under pressure for higher density 
development.  However, increasingly the density of parts of the expanded 

central city must be balanced by protecting areas that are sensitive from 
development which may compromise the values held by the community for 
those areas. 

Actions in the short term (to 2018): 
 Implement planning provisions for mandatory height controls in and 

around appropriate central city locations such as Bourke Hill Precinct and 
East Melbourne (Panel emphasis). 

 Implement planning provisions to ensure that development does not 
compromise open and public spaces. 

Clause 11 Settlement, under Clause 11.04 Metropolitan Melbourne includes 11.04-4 

Liveable communities and neighbourhoods.  This clause has the following objective ‘To 
create healthy and active neighbourhoods and maintain Melbourne’s identity as one of the 
world’s most liveable cities’.  Relevant strategies include: 

 Protect Melbourne and its suburbs from inappropriate development. 

 Create neighbourhoods that support safe communities and healthy 
lifestyles. 

 Plan for future social infrastructure. 
 Make the city greener. 

 Create more great public places throughout Melbourne. 
 Respect heritage while building for the future. 

 Achieve and promote design excellence. 

Clause 15 Built environment and heritage includes a number of relevant policies: 

Under Clause 15.01 Urban development, 15.01-1 Urban design includes the objective ‘To 

create urban environments that are safe, functional and provide good quality environments 
with a sense of place and cultural identity’. 

Clause 15.01-2 Urban design principles includes the objective ‘To achieve architectural and 
urban design outcomes that contribute positively to local urban character and enhance the 
public realm while minimising detrimental impact on neighbouring properties’ . 

Clause 15.01-5 Cultural identity and neighbourhood character includes the objective ‘To 
recognise and protect cultural identity, neighbourhood character and sense of place ’.  

Strategies include: 
 Ensure development responds and contributes to existing sense of place 

and cultural identity. 
 Ensure development recognises distinctive urban forms and layout and 

their relationship to landscape and vegetation. 

 Ensure development responds to its context and reinforces special 
characteristics of local environment and place by emphasising: 

 The underlying natural landscape character. 

 The heritage values and built form that reflect community identity. 

 The values, needs and aspirations of the community. 
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Clause 15.03-1 Heritage conservation contains the objective ‘To ensure the conservation of 

places of heritage significance.’  Strategies include: 
 Identify, assess and document places of natural and cultural heritage 

significance as a basis for their inclusion in the planning scheme. 
 Provide for the protection of natural heritage sites and man-made 

resources and the maintenance of ecological processes and biological 
diversity. 

 Provide for the conservation and enhancement of those places which are of, 
aesthetic, archaeological, architectural, cultural, scientific, or social 
significance, or otherwise of special cultural value. 

 Encourage appropriate development that respects places with identified 
heritage values and creates a worthy legacy for future generations. 

 Retain those elements that contribute to the importance of the heritage 
place. 

 Encourage the conservation and restoration of contributory elements. 
 Ensure an appropriate setting and context for heritage places is maintained 

or enhanced. 
 Support adaptive reuse of heritage buildings whose use has become 

redundant. 

Clause 15.03-2 Aboriginal cultural heritage includes the objective ‘To ensure the protection 
and conservation of places of Aboriginal cultural heritage significance.’  A relevant strategy is 
‘Provide for the protection and conservation of pre- and post-contact Aboriginal cultural 
heritage places’. 

Clause 17 Economic development includes Clause 17.03 Tourism in Metropolitan 
Melbourne which contains the objective ‘To maintain and develop Metropolitan Melbourne 
as a desirable tourist destination’.  The strategy is: 

 Maintain Metropolitan Melbourne's position as a destination in its own 
right and as a gateway to regional Victoria by: 

 Facilitating local, national and global connections and alliances. 

 Developing city precincts and promenades. 

 Revitalising the retail core of the Central Activities District. 

 Nurturing artistic and cultural life. 

 Improving public facilities, amenities and access. 

 Maintaining city safety. 

 Providing information and leisure services. 

 Integrating communications systems. 

 Improving transport infrastructure. 
 Ensuring efficient resource use. 

 Protecting biodiversity. 

Clause 18 Transport includes Clause 18.02-1 Sustainable personal transport  which contains 

the objective ‘To promote the use of sustainable personal transport’.  Strategies include: 

 Encourage the use of walking and cycling by creating environments that are 
safe and attractive. 
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 Develop high quality pedestrian environments that are accessible to 

footpath-bound vehicles such as wheelchairs, prams and scooters. 
 Ensure development provides opportunities to create more sustainable 

transport options such as walking, cycling and public transport. 

2.1.2 Local Planning Policy Framework 

The Vision statement in Clause 21.03 includes the following relevant statements: 

Built environment and heritage: ‘Protecting existing built form character and heritage, in 
addition to providing an attractive and liveable built environment in parts of the City where 
development will intensify, is essential.  Also important is minimizing the ecological footprint 
of the City and managing the City so that it is responsive to climate change ’. 

Economic development: ‘The City of Melbourne makes an important contribution to the 
economic prosperity of the state through the provision of its local, corporate and global 

businesses, its strong retail, major cultural, sporting and tourism industry, and its significant 
industrial uses’. 

Within Clause 21.04-1.1 The Original City Centre – the Hoddle Grid, the Growth Area 
Framework Plan identifies the Hoddle Grid and states that Central City functions will be 

located in the Hoddle Grid.  ‘This area will be managed to facilitate continued growth where 
appropriate and limit change or the scale of development in identified locations to preserve 

valued characteristics’ and ‘A strong emphasis will be placed on a quality public realm and 
good pedestrian amenity and connectivity’. 

Under Clause 21.06 Built environment and heritage the following commentary is provided: 

Melbourne’s character is defined by its distinctive urban structure, historic 
street pattern, boulevards and parks, heritage precincts, and individually 

significant heritage buildings.  Heritage buildings, precincts and streetscapes 
are a large part of Melbourne’s attraction and the conservation of identified 

heritage places from the impact of development is crucial.  The buildings in the 
private realm should be coordinated with the development of the streets, 

paths, parks and places in the public realm.  Development must add positively 
to Melbourne’s public realm and contribute to making it safe and engaging for 

users.  Public and private open spaces should be able to support a range of 
uses including physical movement, communal exercising, social interaction, 

quiet enjoyment and connections to the natural environment. 

Clause 21.06-1 Urban design contains a series of objectives and strategies including: 

Objective 1 is to reinforce the City’s overall urban structure and includes Strategy 1.1 
‘Protect Melbourne’s distinctive physical character and in particular, maintain the 
importance of identified places and precincts of heritage significance: 

 the World Heritage Listed Royal Exhibition Building and Carlton Gardens 

 The Shrine of Remembrance 

 the Hoddle Grid 

 the Yarra River Corridor, Victoria Harbour and waterways 
 the network of parks and gardens 

 the Hoddle Grid’s retail core 
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 the network of lanes and arcades 

 Boulevards 
 the sense of place and identity in different areas of Melbourne ’. 

Objective 3 is to protect iconic views in the city and includes Strategy 3.1 ‘Protect iconic 
views, including views to the: 

 Shrine of Remembrance along Swanston Street from the State Library 

 Parliament House along Bourke Street  
 The Old Treasury Building along Collins Street 

 Flinders Street Station clock tower along Elizabeth Street 
 Victoria Harbour along LaTrobe Street 

 Royal Exhibition Building drum, dome, lantern and flagpole from along 
Spring Street and Queensberry Street  

 Yarra River from the Hoddle Grid 

 Along the Bourke, Collins and Latrobe Street corridors from Docklands 
 The Arts Centre Spire along Sturt Street’.  (Panel emphasis). 

Objective 4 is to ensure that the height and scale of development is appropriate to the 
identified preferred built form character of an area.  Strategy 4.3 is ‘In areas where the 

existing built form is to be retained, ensure development is designed to maintain the 
generally low scale and character of those areas’. 

Objective 5 is to increase the vitality, amenity, comfort, safety and distinctive City 
experience of the public realm.  Strategy 5.2 ‘Ensure that the scale, bulk and quality of new 
development supports a high quality public realm’.  Strategies include: 

 Strategy 5.8 Ensure development minimises the adverse effects of wind down drafts 
and provides wind protection to public open spaces suitable for their role and 
function. 

 Strategy 5.9 Ensure that development maximises solar access in public open spaces, 
and creates microclimatic conditions for a high level of pedestrian comfort’. 

Objective 6 is to improve public realm permeability, legibility, and flexibility.  Strategies 
include: 

 Strategy 6.1 Protect and enhance the character and function of laneways. 

 Strategy 6.2 Ensure the design of buildings and public spaces enhances the public 
realm and the pedestrian environment. 

 Strategy 6.3 Ensure that new developments in the Capital City, Docklands, Business 
and Mixed Use zoned areas provide active street frontages and minimise pedestrian 
disruption from car access. 

Clause 21.06-2 Heritage, contains the following relevant objectives and strategies: 

 Objective 1 - To conserve and enhance places and precincts of identified 
cultural heritage significance. 

 Strategy 1.1 - Conserve, protect and enhance the fabric of identified 
heritage places and precincts. 

 Strategy 1.2 - Support the restoration of heritage buildings and places. 

 Strategy 1.3 - Maintain the visual prominence of heritage buildings and 
landmarks. 
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 Strategy 1.4 - In heritage precincts protect heritage buildings, subdivision 

patterns, boulevards and public open space. 
 Strategy 1.6 - Within heritage precincts and from adjoining areas protect 

buildings, streetscapes and precincts of cultural heritage significance from 
the visual intrusion of new built form both (sic). 

 Strategy 1.7 - Protect the scale and visual prominence of important 
heritage buildings, landmarks and heritage places, including the Shrine of 
Remembrance and the World Heritage Listed Royal Exhibition Building and 
Carlton Gardens. 

 Strategy 1.8 - Maintain cultural heritage character as a key distinctive 
feature of the City and ensure new development does not damage this 
character. 

Clause 21.08 Economic development identifies the Hoddle Grid within the ‘Economic 
Development Map’ as within the Business precinct.  Under Business the following objective 
and strategy is relevant: 

 Objective 1 - To reinforce the City’s role as Victoria’s principal centre for 
commerce. 

 Strategy 1.1 - Support the Central City as metropolitan Melbourne’s 
principal centre for commerce, professional, business and financial services, 
and encourage new and innovative business that takes advantage of the 
Capital City location. 

Clause 21.09-2 Walking states that: 

Walking accounts for the greatest proportion of trips within the municipality.  

An excellent walking network is necessary for the functioning of all the other 
modes but is particularly crucial for an efficient and effective public transport 

system. 

Relevant objectives and strategies include: 

 Objective 1 - To develop and maintain a comprehensive, safe, comfortable and 
convenient pedestrian network throughout the municipality. 

 Strategy 1.1 - Give priority to pedestrian use in high volume pedestrian areas, 
particularly in the Retail Core and the Central City. 

 Strategy 1.2 Create high quality and safe pedestrian environments throughout the 
City. 

 Strategy 1.5 - Support the extension of the existing pedestrian network (including 
shared paths and through block links) throughout the municipality. 

 Strategy 1.7 - Protect and enhance the laneway system as a significant element of 
the pedestrian network and public realm. 

Within Local areas policy, Clause 21.12 Hoddle Grid, built environment and heritage there 
are numerous strategies that apply to the Bourke Hill area.  They include as relevant to the 
issues around this Amendment 
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Economic development 

 Encourage the development of a range of complementary precincts within 
the Hoddle Grid that offer a diverse range of specialist retail, cultural and 

entertainment opportunities. 
 Encourage the retention and enhancement of specialised shopping and 

entertainment precincts within the Hoddle Grid, particularly, Hardware 
Lane, Chinatown, Collins Street and Little Collins Street. 

 Support entertainment, bars, eating and other evening uses throughout the 
Hoddle Grid. 

Built Environment and Heritage 

 Protect the regular grid layout, laneways, tree-lined boulevards and 
identified significant public open spaces. 

 Protect the scale of important heritage precincts, boulevards and other 
unique precincts that rely on a consistency of scale for their image, 
including the Retail Core, Chinatown, Hardware Lane, Flinders Lane, Bourke 
Hill, Parliament, the Melbourne Town Hall, and the churches on Flinders 
and Collins Streets. 

 Maintain a low rise form and streetscapes in the Retail Core and along key 
views to ensure an intimate pedestrian scale and views to key buildings are 
maintained. 

 Ensure a clear edge between the taller built form of the Capital City Zone 

and the Docklands Zone and the lower form of the surrounding areas. 
 Ensure that the design of tall buildings in the Hoddle Grid promote a human 

scale at street level especially in narrow lanes, respects the street pattern 
and provides a context for heritage buildings. 

 Ensure that new tall buildings add architectural interest to the city’s sky 
line. 

 Ensure tower buildings are well spaced and sited to provide equitable 
access to an outlook and sunlight for all towers. 

 Ensure high quality and robust public space design in arcade and laneway 
upgrades. 

 Link arcades and laneways in the Hoddle Grid.  

 Ensure development fronting streets creates a continuous building edge 
and integrated streetscape. 

 Ensure sunlight penetration in the middle of the day to key public spaces, 
appropriate to their role and function. 

 Protect the Yarra River and its south bank from overshadowing throughout 

the year (Panel emphasis) 

Clause 22.01 Urban design within the Capital City Zone applies to land within the CCZ 
excluding the Fisherman’s Bend Urban Renewal Area.  It includes the following commentary 
in the policy basis: 

Melbourne’s buildings, streets, open spaces and landscape features combine 
to give the Central City its unique appearance and feeling.  These elements 
have created a complex and attractive urban environment, giving Melbourne a 
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grand and dignified city centre filled with diverse activities and possessing 

unique charm, character and a pleasant street level environment. 

Relevant objectives include: 

 To ensure that new development responds to the underlying framework 
and fundamental characteristics of the Capital City Zone while establishing 
its own identity. 

 To enhance the physical quality and character of Melbourne’s streets, lanes 
and Capital City Zone form through sensitive and innovative design. 

 To improve the experience of the area for pedestrians. 

 To create and enhance public spaces within the Capital City Zone to provide 
sanctuary, visual pleasure and a range of recreation and leisure 
opportunities. 

Policy objectives include: 

Under Building design, it is policy to (as relevant): 
 Encourage buildings, including towers, to align to the street pattern and to 

respect the continuity of street facades. 
 Retain views into and out of the Capital City Zone and vistas to important 

civic landmarks. 
 Maintain the traditional and characteristic vertical rhythm of Melbourne 

streetscapes. 

 Encourage buildings with wide street frontages to be broken into smaller 
vertical sections. 

 Encourage buildings on street junctions to emphasise the street corner. 
 When adjoining heritage buildings are located in a Heritage Overlay, the 

design of new buildings should have regard to the height, scale, rhythm of 
and proportions of the heritage buildings.  Where Schedule 1 or Schedule 2 

of the Capital City Zone apply, it is policy that the design of buildings is 
assessed against the following design standards, as appropriate: 

 The maximum plot ratio for any city block within the Capital City Zone 
should generally not exceed 12:1, unless it can be demonstrated that 

the development is consistent with the function, form and infrastructure 
capacity of the city block, including the capacity of footpaths, roads, 

public transport and services. 
 Towers should have a podium height generally between 35 to 40 metres 

except where a different parapet height already exists or where the 
need to provide a context for a heritage building or to emphasise a 

street corner justifies a variation from this norm. 
 Towers above the podium should be setback at least 10 metres from 

street frontages. 
 Towers should be well spaced to equitably distribute access to an outlook 

and sunlight between towers and ensure adequate sun penetration at 
street level as follows: 

 Development above 45 metres be set back 24 metres from any 
surrounding podium– tower development. 
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 Tower separation setbacks may be reduced where it can be 

demonstrated that towers are offset and habitable room windows do 
not directly face one another and where consideration is given to the 

development potential of adjoining lots. 

Clause 22.02 Sunlight to public spaces applies to public spaces such as parks and gardens, 
squares, streets and lanes, and includes privately owned spaces accessible to the public, 
such as building forecourts, atria and plazas within the municipality excluding the Docklands 
Zone. 

Objectives include: 
 To ensure new buildings and works allow good sun penetration to public 

spaces. 

 To ensure that overshadowing from new buildings or works does not result 
in significant loss of sunlight and diminish the enjoyment of public spaces 

for pedestrians. 
 To achieve a comfortable and enjoyable street environment for pedestrians. 

 To protect and where possible increase the level of sunlight to public spaces 
during the times of the year when the intensity of use is at its highest. 

It is policy that development proposals are assessed against the following standards: 
 Development should not reduce the amenity of public spaces by casting any 

additional shadows on public parks and gardens, public squares, major 
pedestrian routes including streets and lanes (including all streets within 

the retail core of the Capital City Zone), and privately owned plazas 
accessible to the public between 11.00 am and 2.00 pm on 22 September. 

This policy also specifically applies a shadow control between 11.00am and 2.00pm on 22 
June across St Paul’s Square, Federation Square Plaza and Atrium, the City Square, 
Queensbridge Square and the State Library forecourt. 

It is proposed to add an 11.00am to 4.00pm equinox requirement relating to protection of 
the steps and forecourt of Parliament House from overshadowing. 

Clause 22.04 Heritage places within the Capital City Zone contains the following 

commentary: 

Policy Basis 

The heritage of the Capital City Zone area, comprising individual buildings, 

precincts, significant trees, and aboriginal archaeological sites, is a significant 
part of Melbourne’s attraction as a place in which to live, visit, do business and 

invest.  It is also important for cultural and sociological reasons, providing a 
distinctive historical character and a sense of continuity.  Much of Melbourne’s 

charm is provided by its older buildings, which, while not always of high 
individual significance, together provide cultural significance or interest, and 

should be retained in their three dimensional form, not as two dimensional 
facades as has sometimes occurred.  The identification, assessment, and 

citation of heritage places have been undertaken over decades, as part of an 
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ongoing heritage conservation process and their recognition and protection 

have been a crucial component of planning in Melbourne since 1982. 

Objectives include: 

 To conserve and enhance all heritage places, and ensure that any 
alterations or extensions to them are undertaken in accordance with 
accepted conservation standards. 

 To consider the impact of development on buildings listed in the Central 
Activities District Conservation Study and the South Melbourne 
Conservation Study. 

 To promote the identification, protection and management of aboriginal 
cultural heritage values. 

 To conserve and enhance the character and appearance of precincts 
identified as heritage places by ensuring that any new development 
complements their character, scale, form and appearance. 

It is also policy that: 

The following matters shall be taken into account when considering 
applications for buildings, works or demolition to heritage places as identified 

in the Heritage Overlay: 
 Proposals for alterations, works or demolition of an individual heritage 

building or works involving or affecting heritage trees should be 
accompanied by a conservation analysis and management plan in 

accordance with the principles of the Australian ICOMOS Charter for the 
Conservation of Places of Cultural Significance 1992 (The Burra Charter). 

 The demolition or alteration of any part of a heritage place should not be 
supported unless it can be demonstrated that that action will contribute to 

the long-term conservation of the significant fabric of the heritage place. 

 The impact of proposed developments on aboriginal cultural heritage 
values, as indicated in an archaeologist's report, for any site known to 
contain aboriginal archaeological relics. 

 The recommendations for individual buildings, sites and areas contained in 
the Central City Heritage Study Review 1993 except for the buildings 
detailed in the incorporated document titled Central City (Hoddle Grid) 
Heritage Review: Statements of Significance June 2013, in which case the 
Central City (Hoddle Grid) Heritage Review: Statements of Significance June 
2013 will apply. 

 All development affecting a heritage precinct should enhance the character 
of the precinct as described by the following statements of significance. 

 Regard shall be given to buildings listed A, B, C and D in the individual 
conservation studies, and their significance as described by their individual 
Building Identification Sheet. 

The local policy contains a specific Statement of Significance for the Bourke Hill Precinct: 

This precinct derives much importance from its association with Parliament 
House, which was built progressively from 1856.  This 19th century complex 
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dominates the Bourke Street vista from as far away as William Street, and is 

emphasised by the sympathetic scale of the buildings on either side of the 
Bourke Street Hill.  The precinct also includes such stylish and prominent 

buildings facing Spring Street as the Princess Theatre (1886) and the Hotel 
Windsor (1883).  These contribute to the high level of amenity of Spring Street 
and its gardens.  The buildings on either side of Bourke Street reflect the 
variety of social activities that have taken place in this area since the mid-19th 
century.  The scale of the City’s buildings prior to the boom era of the 1880s is 
seen in the simple design and low scale of the two-storey Crossley’s Building 
(1884-1853).  The area also comprises part of the entertainment precinct of 

the central city, and buildings such as the Salvation Army Temple (1890) 
reflect the interest of social reformers in the nearby ‘back slums’ epitomised by 

the nearby former Gordon House (1883-1884).  A philanthropic venture built 
by a syndicate headed by the actor-manager and politician George Coppin, it 

was named after the martyr of Khartoum and was an ambitious venture 
intended to provide family accommodation for the respectable poor.  

However, the venture was not successful in achieving its purpose and Gordon 
House later became a shelter for homeless men and now a hotel.  It survives as 

a unique social document in the narrow confines of Little Bourke Street, and is 
complemented by the low-scale of surrounding red brick buildings.  The 

juxtaposition of the Parliament, the former deprived areas of Little Bourke 
Street and the style of Bourke Street gives the precinct an unrivalled historic 
texture and overall the theatres, hotels, cafes and quality bookshops 
contribute to the relaxed and elegant character of the eastern end of the city. 

Key Attributes are said to be: 

  Low-scale Victorian buildings 

 The visual dominance of the parliamentary buildings on the Bourke Hill 
skyline, and the vista along Bourke Street to Parliament House. 

Reference documents listed in the policy include Urban Conservation Study in the City of 

Melbourne 1985 and Central Activities District Conservation Study 1985. 

Clause 22.20 CBD lanes assigns the lanes within the CBD to one of three classes based on an 

assessment against ‘core value characteristics ‘ which include: 

 Connectivity – The provision of a physical connection through a city block. 
 Active frontages – Building frontages that provide for visual and physical 

interaction between the public space of the lane and the ground floors of 
the buildings. 

 Elevational articulation – the architectural character of the buildings 
adjoining the lane and the degree to which this provides aesthetic and 

spatial interest to the public realm 
 Views – views from the lane’s public realm towards a connecting lane, 

street or landmark. 

Most lanes within the Bourke Hill Precinct are Class 2 Lanes and Turnbull Alley is a Class 3 

Lane. 
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Class 2 lanes display three out of the four core value characteristics .  The character and/or 

function of these lanes are significant and require protection. 

2.2 Planning scheme requirements 

2.2.1 Zones 

The majority of the Bourke Hill Precinct is included within the Capital City Zone (CCZ).  The 

purpose of the zone is: 
 To enhance the role of Melbourne’s central city as the capital of Victoria 

and as an area of national and international importance. 

 To recognise or provide for the use and development of land for specific 
purposes as identified in a schedule to this zone. 

 To create through good urban design an attractive, pleasurable, safe and 
stimulating environment. 

The CCZ Schedule 1 (Outside the Retail Core) applies to the Precinct and i ts purpose is: 
 To provide for a range of financial, legal, administrative, cultural, 

recreational, tourist, entertainment and other uses that complement the 
capital city function of the locality. 

A permit is required (among other things): 
 To construct a building or construct or carry out works. 

 To construct a building or construct or carry out works which would cast a s hadow 
between 11.00am and 2.00pm on 22 March and 22 September over public space, 

public parks and gardens, public squares, major pedestrian routes including streets 
and lanes, and privately owned plazas open to the public.  A permit may only be 
granted if the responsible authority considers the overshadowing will not prejudice 
the amenity of those areas. 

 To construct any part of a building within 10 metres of a road frontage which is 
inconsistent with the dominant road frontage parapet height. 

 To construct any part of a building exceeding a height of 40 metres within 10 
metres of a road frontage. 

Under the CCZ a permit and prior approval for the redevelopment, of the site are required to 
demolish or remove a building or works.  While this is a demolition control, it does not 
specifically call up heritage considerations. 

Parliament House is included within the Public Use Zone 7 (‘Other Public Use’).  Under 

Clause 36.01-5 a permit is not required to use land or to construct a building or construct or 
carry out works on land listed in a schedule to this zone, provided any condition in the 

schedule is complied with.  No conditions are set out in the schedule. 
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2.2.2 Overlays 

(i) Heritage Overlay 

Part of the Bourke Hill Precinct is already included within the Heritage (HO) under HO500 
‘Bourke Hill Heritage Precinct’ and a number of individual places are included in the HO with 
their own individual listing.  Two heritage maps apply: Map 8 HO1 which includes Heritage 
Precincts inside the CCZ area and Map 8 HO2 which includes individual places within the CCZ 
area. 

The Parliament House Precinct is included on Map 8 HO2 as HO175 and the boundaries of 
the HO correspond with the extent of land registered on the Victorian Heritage Register 
(VHR) under the Heritage Act 1995.  HO500 does not currently apply to this site. 

Clause 43.01 contains the following purposes: 
 To implement the State Planning Policy Framework and the Local Planning 

Policy Framework, including the Municipal Strategic Statement and local 
planning policies. 

 To conserve and enhance heritage places of natural or cultural significance. 
 To conserve and enhance those elements which contribute to the 

significance of heritage places. 
 To ensure that development does not adversely affect the significance of 

heritage places. 
 To conserve specifically identified heritage places by allowing a use that 

would otherwise be prohibited if this will demonstrably assist with the 
conservation of the significance of the heritage place. 

Under the HO, a planning permit is required to demolish a building, subdivide land and 
undertake buildings and works. 

Specific decision guidelines apply to applications under the HO.  They include as relevant: 

 The State Planning Policy Framework and the Local Planning Policy 
Framework, including the Municipal Strategic Statement and local planning 
policies. 

 The significance of the heritage place and whether the proposal will 
adversely affect the natural or cultural significance of the place. 

 Any applicable statement of significance, heritage study and any applicable 
conservation policy. 

 Whether the location, bulk, form or appearance of the proposed building 
will adversely affect the significance of the heritage place. 

 Whether the location, bulk, form and appearance of the proposed building 
is in keeping with the character and appearance of adjacent buildings and 
the heritage place. 

 Whether the demolition, removal or external alteration will adversely affect 
the significance of the heritage place. 

 Whether the proposed works will adversely affect the significance, 
character or appearance of the heritage place. 
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(ii) Schedule 62 to the Design and Development Overlay – Bourke Hill 

Much of the Bourke Hill Precinct is affected by the current Schedule 62 to the Design and 
Development Overlay (DDO62) which was introduced via Amendment C237 and contains a 
sunset clause of 27 June 2015.  Figure 4 shows the current DDO62 area. 

The Schedule identifies the following the design objectives: 
 To protect sunlight access to key public places and open space areas so as 

to provide a comfortable, pedestrian-friendly urban environment. 

 To ensure that the height of new buildings reinforces the built form 
character of unique areas. 

 To maintain the visual dominance of Parliament House and other 
prominent landmarks. 

DDO62 includes interim height controls as set out in Chapter 1. 

(iii) Schedule 1 to the Design and Development Overlay – Active street frontages 

Bourke Hill is located in Area 2 – Major Pedestrian Areas and Key Pedestrian Routes within 
DDO1.  The objective of this Overlay is to achieve ground floor frontages that are pedestrian 
orientated and add interest, vitality and safety to city streets. 

Ground level frontages to major pedestrian areas must provide at least five metres or 80% of 

the street frontage (whichever is greater) as an entry, display window, to a shop/food and 
drink premises or as other uses that provide pedestrian interest and interaction, a built scale 
appropriate to the street and pedestrians and clear glazing and transparent security grilles. 

In Bourke Hill, most through block laneways are included in DDO1, with the exception of 
Meyers Place, Windsor Place, Harwood Lane and McIlwraith Place. 

(iv) Schedule 3 to the Design and Development Overlay – Traffic conflict frontage 

Objectives of this schedule include: 

 To promote pedestrian flow, safety and amenity 

 To discourage further access to off-street parking across traffic conflict frontages 
 To minimise conflict between pedestrians and vehicles on footpaths. 

New vehicle egress and ingress points (excluding loading bays) should not be constructed on 
a traffic conflict frontage or in a connecting laneway. 

At present Spring Street is the only street in the Bourke Hill Precinct affected by this 
Schedule. 

(v) Schedule 4 to the Design and Development Overlay – Weather protection 

The objectives of this schedule are: 

 To promote pedestrian amenity on major pedestrian routes and areas. 
 To provide protection from rain, wind and sun without compromising streetscape 

integrity. 

Currently Little Collins, Bourke and Lonsdale Streets are included within DDO4. 
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2.3 Ministerial Directions and Practice Notes 

2.3.1 Applying the Heritage Overlay, Planning Practice Note 1, revised 
September 2012 

The Planning Practice Note Applying the Heritage Overlay, September 2012 (PPN1) provides 
guidance regarding criteria to be used when assessing places for consideration of application 

of the HO in local planning schemes. 

In terms of thresholds and gradings, PPN1 advises that thresholds to be applied should be 

either ‘State significance’ or ‘local significance’ (or contributory in the context of precincts).  
PPN1 specifically advises that the letter grading system (A, B, C and D for example) should 

not be used. 

The Practice Note provides guidance on mapping and scheduling of heritage precincts and 
individual places and context of Statements of Significance.  Relevant aspects of the PPN1 as 

it applies to the Amendment is discussed in Chapter 4. 

2.3.2 The Role of Mandatory Provisions in Planning Schemes, Planning 
Practice Note 59, April 2010 

The Practice Note The Role of Mandatory Provisions in Planning Schemes, April 2010 (PPN59) 
states that the VPP is a performance based system and as such mandatory provisions are the 

exception.  The VPP are primarily based on the principle that there should be discretion for 
most developments and that applications should be tested against objectives and 

performance outcomes rather than prescriptive mandatory requirements. 

Nevertheless the PPN59 envisages that there will be circumstances where a mandatory 
provision will provide certainty and ensure a preferable efficient outcome.  Although these 
circumstances cannot be common practice, they may include areas of high heritage value, 
strong and consistent character themes, or sensitive environmental locations such as along 
the coast. 

The relationship of this Amendment to PPN59 is discussed in Chapter 5. 

2.4 Other strategies and documents 

The City of Melbourne Heritage Strategy 2013 and Thematic History – A History of the City of 
Melbourne’s Urban Environment 2012 are not Reference Documents in the Planning 
Scheme, however they do provide a broad context for the Panel. 

2.4.1 Thematic History – A History of the City of Melbourne’s Urban 
Environment 2012 

The Thematic History – A History of the City of Melbourne’s Urban Environment 2012 was 

adopted by Council in 2012.  It is not included as a Reference Document in the Planning 
Scheme, however it provides the Panel with an overview of the themes and was used in the 
preparation of the Heritage Review. 
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2.4.2 City of Melbourne Heritage Strategy 2013 

The City of Melbourne prepared the Heritage Strategy 2013, which provides a context to the 

Council’s priorities with regard to strategic protection and management of heritage within 
the municipality. 

Under the theme ‘Protecting’, the Strategy states: 

The MSS Growth Area Framework Plan defines areas of high growth and 
development as the Hoddle Grid and there urban renewal areas ….  Reviewing 
these areas to identify and protect heritage is the highest priority.4 

It says that furthermore: 

The prominence of historically significant vistas is protected in the MSS and by 

built form controls in the Planning Scheme.  These controls should be reviewed 
to ensure there are no gaps or inconsistencies. 

The Strategy includes the following relevant actions: 

 Action 2.1 Develop Statements of Significance, drawing from themes in the 
Thematic History – A History of the City of Melbourne’s Urban Environment 2012, 
for all heritage precincts, individually significant buildings and places across the city. 

 Action 2.2 Undertake a review of the City of Melbourne’s heritage places 
grading system and update in accordance with the Practice Note Applying the 

Heritage Overlay, September 2012. 

2.4.3 The Melbourne Heritage Places Inventory, July 2008 

The system of gradings used to assess the contribution of places in the Bourke Hill Precinct 
within the Heritage Review is derived from the Heritage Places Inventory July 2008 (MHI). 

All graded buildings and streetscapes are included as heritage places in the HO of the 
Melbourne Planning Scheme.  An Incorporated Document (included in the list of 
Incorporated Documents at Clause 81.01) it lists  graded buildings and the associated 
streetscape grading that are situated outside of the CCZ.  The property listings are divided 
into eight geographical areas including Carlton, East Melbourne and Jolimont, Flemington 
and Kensington, Melbourne, North and West Melbourne, Parkville, Southbank and South 
Yarra. 

Each building with cultural heritage significance has been assessed and graded according to 
its importance.  Individual buildings are graded from A to E, while streetscapes are graded 
from Level 1 to 3, both in descending order of significance.  In addition to this document 
further information regarding every graded building is recorded on the relevant ‘Building 
Identification Form’.  These Building Identification Forms are available for inspection at 
Council’s Development Planning Department or via the i-heritage database. 

The gradings are defined as follows: 

‘A’ Graded Buildings   

                                                 
4
 City of Melbourne Heritage Strategy 2013, page 12. 
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These buildings are of national or state importance, and are irreplaceable 

parts of Australia’s built form heritage.  Many will be either already included 
on or recommended for the Victorian Heritage Register or the Register of the 

National Estate. 

‘B’ Graded Buildings 

These buildings are of regional or metropolitan significance, and stand as 

important milestones in the architectural development of the metropolis.  
Many will be either already included on or recommended for inclusion on the 

Register of the National Estate. 

‘C’ Graded Buildings 

These buildings demonstrate the historical or social development of the local 
area and/ or make an important aesthetic or scientific contribution.  These 
buildings comprise a variety of styles and buildings types.  Architecturally they 
are substantially intact, but where altered, it is reversible.  In some instances, 
buildings of high individual historic, scientific or social significance may have a 
greater degree of alteration. 

‘D’ Graded Buildings 

These buildings are representative of the historical, scientific, architectural or 

social development of the local area.  They are often reasonably intact 
representatives of particular periods, styles or building types.  In many 

instances alterations will be reversible.  They may also be altered examples 
which stand within a group of similar period, style or type or a street which 
retains much of its original character.  Where they stand in a row or street, the 
collective group will provide a setting which reinforces the value of the 
individual buildings. 

These buildings have generally been substantially altered and stand in relative 
isolation from other buildings of similar periods.  Because of this they are not 

considered to make an essential contribution to the character of the area, 
although retention and restoration may still be beneficial. 

This document is discussed further in Chapter 4. 

2.5 Discussion 

As described above there is a broad policy context relevant to this Amendment relating to 

economic development, the role of the capital city, settlement, tourism, urban design and 
heritage, sustainable transport and amenity.  There was criticism at the Hearing that 
Direction 4.2 and Action 4.2.3 of Plan Melbourne were relied upon without equal 
consideration of other initiatives within the strategy.  As Mr Canavan QC submitted at the 
Hearing: 

The policy initiative cannot be read and applied in isolation…It must be 

considered in the context of all the policy directions in Plan Melbourne 
establishing the primacy of the capital city as a residential, entertainment and 
tourist focal point.  The whole policy context [needs to be] discussed and 
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considered in the Report of the Advisory Committee and the policy analysis in 

the evidence of Mr Biacsi. 

Having reviewed the Planning Scheme, the Panel notes that there are very many policies to 
be considered.  There is a balance to be struck between the policies supporting the strategic 

role of Melbourne’s CBD and those relating to the various functions and roles of precincts 
within the CBD.  The policies identify the Bourke Hill area, within the Hoddle Grid, as a 

special area where urban design and heritage are key considerations and clearer design 
controls are warranted.  The Panel considers that there is strong policy support for 

protection of heritage places, protection of the visual quality of and sunlight availability to 
the public realm, including laneways, and regulation of the scale of development in the 

Bourke Hill Precinct. 

In this context the Panel concludes that the objectives of the Amendment are supported by 

the State and Local Planning Policy Framework. 

However the Panel does have concerns regarding aspects of the Amendment including 
heritage gradings, detail around heights and the drafting of aspects of the Amendment, as 
discussed in the following chapters of this report. 
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3 Heritage issues 

A number of issues were raised in submissions and by the Panel in relation to the Bourke Hill 
Heritage Review 2014 (Heritage Review) and its application into the Planning Scheme 

through the Heritage Overlay (HO) and local policy. 

This chapter deals with: 

 The approach to building gradings in a Precinct context, implications on the 
assessment of places and the status of the Heritage Review and its individual 

building datasheets in the Planning Scheme 

 The grading of specific buildings within the Precinct as raised in submissions 
 The extent of the Precinct including the application of the Heritage Overlay on 

‘buffer sites’ 

 The Statement of Significance including wording issues and its structure within 
Clause 22.04 

 Mapping issues. 

3.1 The place 

The current Bourke Hill Precinct (HO500) is bounded to the north by the rear of buildings to 
Little Bourke Street, the western side of Spring Street, the buildings to the rear of Bourke 

Street and Little Collins Street and the western side of Exhibition Street.  As a result of the 
review, additional areas (including 10 additional buildings) are proposed to be included as 

follows: a small section of Punch Lane to 18-20 Punch Lane; most of Crossley Street; 
alignment to rear boundaries of properties on Little Bourke Street; most of Liverpool Street; 
20 Meyers Place and the Spring Street/Bourke Street junction including the road reserve and 
steps to Parliament House. 

Within the Precinct there are a number of buildings which are individually listed in the 

Schedule to the HO and appear in Map 8 HO2. 
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Figure 6: Existing and proposed HO500 boundary 
Source: Heritage Review 

 
 
 

NOTE 

 

To reduce the electronic size of this document, Figure 6 has been removed from this version 

of the report.  Contact Planning Panels Victoria to obtain a complete copy of the report.  
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The Statement of Significance within the Heritage Review describes the place as follows: 

What is Significant? 

The Bourke Hill Precinct, located to the north east of the CBD, comprises 
Spring, Little Bourke, Bourke, Little Collins and Exhibition Streets and the 

network of laneways between the major streets.  It contains a range of 
buildings that predominantly date from the nineteenth century, with a number 

of significant buildings dating from the early twentieth century through to the 
Postwar period.  The precinct contains a number of landmark buildings. 

Elements which contribute to the significance of the precinct include (but are 
NOT limited to): 

 The regularity of the Hoddle Grid; 

 The hierarchy and network of streets, lanes and alleyways; 
 The early street materials including bluestone pitchers, kerbs and gutters; 

 The distinctive character between the streets and lanes notably: the change 
in scale, visual contribution of the side and rear elements of the significant 

built forms, and cohesive materials; 
 The pre-1875 (pre land boom) buildings, as a rare collection of early 

buildings; 
 The diverse architectural expression linking the key periods of Melbourne’s 

development (from pre-gold rush to the Postwar period), seen throughout 
the precinct; 

 Evidence of layering through the application of later change and the 
influence of various cultures, seen throughout the precinct; 

 The low scale of the buildings to Bourke Street and the precinct as a whole; 

 Narrow frontages to Bourke Street; 
 Cohesive massing and use of materials present on Bourke Street; 

 The continuing presence of a retail, restaurant and café culture within the 
precinct; 

 Visual dominance of the three landmark buildings: Hotel Windsor, Princess 
Theatre and Parliament House (including steps and ‘piazza’); 

 Vista along Bourke Street East towards Parliament House taking in the 
consistent diminutive scale of Bourke Street East and its contrast with the 
monumentality of Parliament House and steps at the street’s eastern 
termination.  Vista includes the junction of Spring and Bourke Street that 

form a ‘piazza’ to Parliament House; 
 The views to the Parliament House Gardens from Little Bourke Street; 

 The cohesive scale, architectural expression and materiality of the red brick 
buildings located on Little Bourke Street; and 

 The cohesive scale, Interwar and Postwar character and materiality of 
Crossley Street. 

How is it significant? 

The Bourke Hill Precinct is of aesthetic, architectural, historic, scientific and 
social significance to the City of Melbourne. 
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Why is it significant? 

The Bourke Hill Precinct is of local significance to the City of Melbourne. 

The Bourke Hill Precinct is historically significant as the land upon which the 
precinct sits and the site now occupied by Parliament House and steps is 

historically connected to its traditional owners, the Kulin clan as a meeting 
point prior to European settlement. 

The Bourke Hill Precinct is historically significant as it demonstrates the early 
structure of the Hoddle Grid through its layout of main and sub-streets, 
interspersed with sporadic laneway development. 

The Bourke Hill Precinct is historically and aesthetically significant as a 
longstanding section of the CBD, which demonstrates all aspects of growth 
and consolidation of the city from its early post-European beginnings through 
to the Postwar period seen in the early built form and layering of subsequent 
eras. 

The Bourke Hill Precinct is historically and aesthetically significant as it 
contains the only surviving main CBD thoroughfare that retains a character 

and scale of the pre land boom, and possesses a large collection of central city 
buildings surviving from the pre land boom era. 

The Bourke Hill Precinct is historically significant as it demonstrates the 
pattern of immigration beginning from the first Jewish and European 

immigrants, to the wave of Italian immigration in the Postwar period.  The 
character of the precinct is a direct result of those different nationalities that 
have lived and worked in the area, making their mark on all aspects of the 
precinct. 

The Bourke Hill Precinct is aesthetically significant for its fine collection of 

landmark buildings that provide an outstanding streetscape along Spring 
Street. 

The Precinct is aesthetically significant as it contains the unique vista east 
along Bourke Street terminating with the monumental presence of Parliament 

House and its setting.  The vista is of high aesthetic value to the City of 
Melbourne and Victoria as a whole. 

The Bourke Hill Precinct is architecturally significance for its rich and varied 
architectural expression.  It encompasses a range of styles from Early and Late 
Victorian, Federation, Interwar, Moderne and Postwar styles.  The stylistic 
development of the precinct, seen not only in the expression of individual 
buildings, but also in the layering of subsequent eras, architectural expression 

and cultural influences, is of aesthetic and historic significance. 

The Bourke Hill Precinct is of scientific significance through the presence of 

Turnbull Alley, and a notable collection of pre-gold rush buildings.  The area is 
an extremely important and sensitive archaeological site within the CBD. 
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The Bourke Hill Precinct is of social significance for its connections to a large 

number of cultural, community and professional groups, and individuals.  The 
precinct contains Parliament House, a place of community gathering, and it 

contains a strong association with many cultures that arrived as migrants 
from the early days of settlement. 

The Bourke Hill Precinct is historically and socially significant as it contains 

Parliament House and connections with the Salvation Army.  Parliament House 
as a place of importance in the operation of the State of Victoria and formerly 

Australia, and as a place for civic events and public meeting.  At their City 
Temple, the Salvation Army has provided religious and moral guidance and 

welfare services since the late nineteenth century. 

The Bourke Hill Precinct is significant for its association with the following 

Victorians who have played a role in the development of the city: Robert 
Hoddle, surveyor of the original city grid and Sir Richard Bourke Governor of 

NSW. 

3.2 Use of building gradings 

3.2.1 The issue 

In preparing the Heritage Review, a key task was to review properties within the Precinct to 
determine if and how these properties relate to or demonstrate the importance of the 
Precinct. 

Datasheets for each property were created, providing base information including a brief 
history, features of interest and a cross reference to relevant themes for the Precinct (which 
had been identified at the beginning of the project, based on the City of Melbourne’s 
Thematic History – A History of the City of Melbourne’s Urban Environment, 2012). 

Each property was assessed as to how the place relates to the Precinct and the datasheet 
contained a recommendation as to whether or not to include the place within the Precinct 
and if so, nominated a grading.  The datasheets form Appendix 9 to the Heritage Review. 

The Heritage Review included the following rationale regarding the grading system used in 

the study: 

The grading system adopted for this review was taken from the Melbourne 

Planning Scheme and the incorporated document Heritage Places Inventory 
2000.  The local planning policy at Clause 22.04 Heritage Places in the Capital 

City Zone (in which the Bourke Hill Precinct HO500 lies) states that regard shall 
be given to sites listed A, B, C and D within the precinct. 

It is noted that the definitions for the gradings are found in Clause 22.05 

Heritage Places outside the Capital City Zone, which are an unrelated set of 
policies that only apply outside the CBD.  In addition, Clause 22.04 does not 

reference streetscape gradings referred to in Clause 22.05. 

These two points were discussed with DTPLI who advised that for the purpose 

of the review, the current definitions of Clause 22.05 should be applied, 
despite them being in a separate unrelated policy, and the streetscape 
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gradings were superfluous.  DTPLI added that the focus should be an individual 

building’s significance in order to assist decision makers. 

It is noted that all parties agreed that the current letter grading system was 
outdated and contrary to the Planning Practice Note ‘Applying the Heritage 

Overlay’ but for the purpose of the review they were to remain.  Ideally at 
some point in the future, buildings graded A, B, C and D should be converted to 

the normal nomenclature of ‘contributory’ buildings however this may need to 
await a review of the City of Melbourne’s local heritage policies (page 7 of the 

Heritage Review). 

The definitions applied by Clause 22.05 (Places outside the Capital City Zone) and used for 

the Heritage Review are as follows (with Panel’s emphasis): 

‘A’ Graded Buildings 

These buildings are of national or state importance, and are irreplaceable 
parts of Australia’s built form heritage.  Many will be either already included 
on or recommended for the Victorian Heritage Register or the Register of the 
National Estate. 

‘B’ Graded Buildings 

These buildings are of regional or metropolitan significance, and stand as 

important milestones in the architectural development of the metropolis.  
Many will be either already included on or recommended for inclusion on the 

Register of the National Estate. 

‘C’ Graded Buildings 

These buildings demonstrate the historical or social development of the local 

area and/ or make an important aesthetic or scientific contribution.  These 
buildings comprise a variety of styles and building types.  Architecturally they 

are substantially intact, but where altered, it is reversible.  In some instances, 
buildings of high individual historic, scientific or social significance may have a 

greater degree of alteration. 

‘D’ Graded Buildings 

These buildings are representative of the historical, scientific, architectural or 
social development of the local area.  They are often reasonably intact 
representatives of particular periods, styles or building types.  In many 
instances alterations will be reversible.  They may also be altered examples 
which stand within a group of similar period, style or type or a street which 
retains much of its original character.  Where they stand in a row or street, the 
collective group will provide a setting which reinforces the value of the 

individual buildings. 

The Heritage Review found that there was a ‘considerably low level of A and B graded 

buildings with the majority of the buildings being D graded, or ungraded within the precinct’.  
As a result, the Precinct Review led to the upgrading of 33 buildings, including the addition 
of six graded buildings and the upgrading of all buildings listed D or E. 
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Of the buildings in the Precinct, the following buildings were ‘upgraded’: 

 Four buildings were upgraded to A (a total of 8) 
 Eleven buildings were upgraded to B (a total of 14) 

 Five buildings were upgraded to C (a total of 13) 

 No buildings remain at D or E 
 Four additional buildings are ungraded within the Precinct (a total of 18). 

The Panel notes that the matter of gradings has been subject to a number of panel reports 
and this system is currently under review by the City of Melbourne as it transitions to the 

model recommended in PPN1.  While the Panel understands the A-D grading system is on 
‘it’s last legs’, we are required to consider this matter as the use of the gradings in the 

preparation of the Heritage Review has informed which places contribute to the Precinct 
and the extent of the Precinct.  The use of the gradings has had ramifications on the status 
of the Heritage Review in the Planning Scheme and given it was the methodology used to 
prepare the Heritage Review, has informed Panel’s consideration of submissions to the 
Amendment. 

In this context, the issues for the Panel to consider are: 
 Given the advice of Planning Practice Note 1 (PPN1) (as described in Chapter 2) 

whether the sites within the Precinct should be considered individually significant, 
contributory or not contributory or according to the gradings set out in Clause 22.05 

(Heritage Places outside the Capital City Zone). 
 Whether the grading system adopted has inflated the grading of buildings within 

the Precinct. 
 How the individual buildings and their associated gradings should be referenced in 

the Heritage Review and whether the gradings should be included within the 
Planning Scheme. 

3.2.2 Evidence and submissions 

Mr Trethowan, the author of the Heritage Review, explained in his evidence at the Hearing 
that his preference was to assess the Precinct and buildings within it using the significant 
and contributory/non-contributory system, consistent with PPN1. 

He explained: 

A key limitation in the preparation of the Heritage Review was the need to use 

the existing City of Melbourne grading system.  After liaison with DTPLI, the 
grading system was taken from the Melbourne Planning Scheme despite the 

fact that the A-D system is an outdated approach that does not reflect current 
best practice.  The Victorian Government Review of Heritage Provisions in the 
Planning Scheme (2007) identified problems within the City of Melbourne’s 
grading system, which had a tendency to ‘result in the ‘lower’ grade places 
being dismissed as being of marginal significance’, hence the expression ‘D for 
Demolition’.  This has created a cultural problem within the City of Melbourne, 
whereby lower graded buildings were dismissed and subsequently lost, despite 

local significance. 
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In considering this assessment culture, the decision was made to eliminate 

the D grading from the Heritage Review leaving only A, B, C and ungraded 
buildings within the precinct.  The reasoning for this was it removes the 

lowest and problematic D grading and therefore the associated cultural 
issue within the City of Melbourne (Page 4 of Mr Trethowan’s evidence). 

(Panel emphasis) 

Mr Trethowan considered the revised gradings and datasheets are important as they correct 
anomalies within with City of Melbourne i-heritage database and aim to provide a more 

updated and accurate reflection of the building’s significance to the Precinct.  

He lamented that the anomalies between the local policies at Clauses 22.04 and 22.05 and 

the use of an outdated alphabetical grading system prevented the grading of the sites in 
accordance with current best practice.  Ideally at some point in the future, buildings graded 

A, B, C and D should be converted to the significant/contributory/non-contributory system, 
however this may need to wait for a review of the City of Melbourne’s local policies. 

Ms Porritt, appearing for the Minister for Planning as Planning Authority, submitted that 
(technically) the Amendment does not affect heritage grades or include Statements of 
Significance for individually significant buildings.  The Heritage Review forms part of the 
Bourke Hill – Heritage, Planning and Urban Design Review, September 2014 (including the 
datasheets) and is to be a Reference Document in Clause 22.02 (Sunlight in Public Places), 
but not referenced in the Heritage local policy at Clause 22.04.  While the Reference 
Document exhibited with the Amendment includes a complete record of the gradings and 

datasheets for properties within the Precinct, they were not adopted to the extent that they 
would have a status in the Planning Scheme. 

Mr Trethowan considered that the Heritage Review should be referenced in the local 
Heritage policy to enable effective use of the document, and that including the document 
would assist both the public and decision makers using the Planning Scheme, and provide 
them with the necessary background to understand the key points raised in the Statement 
of Significance. 

Ms Hellman for the Melbourne City Council submitted that the decision not to include the 
new gradings in the  Amendment sets up an inconsistent situation in that when considering 
a development proposal, the new Statement of Significance will be used but the gradings 
that are called up in Clause 22.04 are the old gradings. 

Ms Hellman acknowledged that the grading issue has arisen in a number of Heritage Panels 

and submitted that Panels have understood that, as the policies currently refer directly to 
the grading of buildings, changing the grading system was not possible without changing the 

policies as well.  For all recent studies, consultants have been asked to provide an equivalent 
grading using the significant/contributory/non-contributory system. 

She explained that consultants have recently been appointed by the Council to provide a 
framework to phase out the A to E grading system, prepare Statements of Significance for 
seven precincts outside the Capital City Zone and prepare revised local policies.  This work is 

expected to be completed by June 2015.  Following this work the gradings in the Heritage 
Review can be converted to the significant/contributory/non-contributory model as part of 
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this process.  In the meantime it would be a sensible and efficient use of resources if the 

gradings were included in the City of Melbourne’s Heritage Inventory (MHI). 

Ms Gray, who gave evidence for Jinshan Investment Group, considered in light of the City of 
Melbourne’s current review of the overall policies and grading system, it was not a good 

time to revise gradings in any of the precincts.  There may be, for example, 
recommendations coming out of the Council’s review to look at these precincts again.  

Mr Canavan, representing Jinshan Investment Group, submitted that: 

Council’s position would lead to an anomalous situation whereby graded 
places within Bourke Hill were included in the Inventory [which applies to 
places outside the CCZ], but no other graded places within the same zone 
would be included.  In itself, that would tend to suggest a higher level of 
heritage recognition for Bourke Hill than for other places within the CCZ 
(Document 54). 

Mr Canavan suggested that any reference to the regrading of heritage buildings should be 
removed from the Amendment, including the Reference Documents. 

Melbourne Heritage Action (MHA), represented by Mr Davies, supported the review of the 

‘out-of-date gradings’ and supported the use of only the A, B and C and in future the use of 
‘significant’ and ‘contributory’.  MHA did not support the removal of the gradings from the 

Amendment but wanted them updated given the existing gradings are out of date.  If the 
improved gradings are not put into the Amendment, many of the best buildings in the 

Bourke Hill Precinct worthy of better recognition will remain D or E or even ungraded and 
thus perceived as of low importance to the Precinct and worthwhile targets for 
redevelopment or adverse alteration.  While MHA- recognised that this may in time be 
remedied by a planned new amendment resulting from the Council’s overall review of 
policies and gradings, ‘in the meantime the protection remains at a dangerously low level ’. 

In their original submission, the National Trust (the Trust) submitted that the opportunity to 
introduce the standard heritage gradings of ‘significant’, ‘contributory’ and ‘not 

contributory’ should have been taken as part of the Amendment.  The Trust suggested one 
approach could be to make A and B buildings ‘significant’ and C buildings ‘contributory’.  

They agreed with the Council’s position that the exclusion of the revised/new Trethowan 
gradings in the Amendment would lead to an inconsistency and/or confusion in considering 

planning permit applications.  Furthermore, it would leave the Statement of Significance 
without background support within the Planning Scheme and continued reliance on the 

1985 and 1993 assessments. 

The Trust suggested the Heritage Review be modified to list every building as either 

significant, contributory or not contributory, so that the document would remain relevant 
(with no modification required) when the City of Melbourne’s new heritage policy 
framework comes into force. 

In her right of reply, Ms Porritt submitted given the Amendment was not advertised as 
proposing a change to the gradings under the Local Policy at this time, the preferred 

approach is to remove the gradings from the Reference Document altogether.  This should 
not impact the extent of the Precinct as the remaining material within the Heritage Review 

sufficiently identifies the heritage values of the Precinct.  
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It was suggested that the datasheets be removed and additional changes be made to the 

Heritage Review to remove reference to them as follows: 

Table 4: Post exhibition changes to Heritage Review as proposed at the Hearing by the Minister  

Page ii – Table of contents – Bourke Hill 
Precinct Heritage Review 

Delete ‘9.1 – Appendix 1 – Building 
Datasheets’ 

Page 7 – Bourke Hill Precinct Heritage 
Review – (Building Review) 

Paragraphs 1-4 requires revision 

Page 8 – Bourke Hill Precinct Heritage 

Review - (Building Review) 

Delete Paragraphs 2, 4, 5, 6 and 7 

Page 9 – Bourke Hill Precinct Heritage 

Review (Table 0.1 ‘Current and 
Recommended Building Gradings’) 

Delete table 

Page 46 – Bourke Hill Precinct Heritage 

Review (Recommendations) 

Delete paragraph 2 

Page 47 Map 4 – showing new gradings Delete Map 4 

Appendix 9.1 – Datasheets Remove appendix 

3.2.3 Discussion 

The Panel is concerned with two main issues: 

 Suitability of using the letter gradings (taking into account their definitions)  in the 
context of assessing a precinct. 

 The role of the Heritage Review in the Planning Scheme, which is potentially being 
curtailed due to a) the use of the A to D grading and b) the progress of the City of 
Melbourne’s local policy and grading review. 

(i) Suitability of letter gradings 

This matter was explored in the recent Melbourne C198 Panel report: 

In Belvurn Partners and Associates Pty Ltd v Melbourne University et al (VCAT 
2005) it was submitted by counsel for the applicant that the gradings were not 
simply hierarchical and that there is a typological difference between each 
category.  Thus whilst category A does not elucidate any particular type of 
heritage significance, category B clearly confines its test to “….milestones in 
the architectural (our underlining) development of the metropolis”.  On the 

other hand, category C seems to focus more on historical, social, aesthetic or 
scientific significance.  Category D buildings reintroduce the concept of 

architectural significance, along with historical, scientific, or social issues. 

In determining Belvurn the Tribunal held that in that case the gradings should 

be read as a hierarchy – from most important to least important. 

… 
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The Panel however is of the view that a reasonable reading of the definitions 

could conclude that the scheme itself describes both a hierarchy and 
noticeably different typological criteria for each grade (page 26). 

Considering the definitions of the gradings, there is also a geographic factor: A graded 

buildings of ‘national or state importance’; B graded buildings of ‘regional or metropolitan 
significance’; and C and D graded buildings applying to ‘the local area’. 

It appears to the Panel that the gradings applied to buildings within the Precinct as part of 
the Heritage Review considered a combination of hierarchy and/or typological criteria.  The 

Panel considers that this is problematic with regard to A and B graded buildings.  In the 
context of determining the contribution to a Precinct, the strict application of the A and B 

grading according to their definitions do not refer to the relationship of the building to the 
local area at all.  That is not to say that a building cannot be important in a State or regional 

context and a local area, but the criteria to apply A and B gradings do not fit in a Precinct 
context.  This is especially telling when considering the narrow criteria for a B grading, with a 

focus solely on architectural contribution to the metropolis. 

You can have a whole range of A and B graded buildings (State and regionally significant 
buildings) in a concentrated area which are unrelated to each other and do not form a 
cohesive heritage precinct. 

On the other hand, having regard to the definition of ‘D’ grade, you can have a concentrated 
area entirely consisting of D graded buildings which makes a strong and intact Precinct, so 
much so the loss of one of these D graded buildings could weaken the Precinct and therefore 

its significance. 

The Panel considered this issue in Melbourne C198 as follows: 

Many submissions sought to have the grading of their individual building 
reviewed to a D grade or no grade at all.  The policy approach in Clause 22.05 
to buildings graded D (even in precincts), clearly affords more opportunity for 
change and, in particular, demolition.  In the case of precincts, it is the Panel’s 

view that the Council’s grading system facilitates the approach of focussing 
more on the individual gradings of the buildings rather than focussing on the 

precinct as a heritage place (the sum of its parts).  Perpetuating the grading 
system in the context of a precinct has the potential to significantly 

compromise the overall heritage place (page 27). 

D graded buildings are defined as ‘representative of the historical, scientific, architectural or 

social development of an area.  There may also be altered examples which stand with a 
group of similar period, style or type or a street which retains much of its original character.  

Where they stand in a row or street, the collective group will provide a setting which 
reinforces the value of the individual buildings’. 

The Panel asked Mr Trethowan why there were no D graded buildings in the Heritage 

Review.  He explained that they did not find any buildings that were not individually 
significant.  However going back to Mr Trethowan’s written evidence, it is clear that the D 

grading was not used because it ‘removes the lowest and problematic D grading and 
therefore the associated cultural issue within the City of Melbourne ’ (page 4 of Mr 

Trethowan’s evidence). 
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D graded buildings have a legitimate and important role within a Precinct context, and this 

approach is applied throughout all of the precincts with the City of Melbourne, both within 
and outside the CCZ.  This is particularly important with regard to the assessment of C 

graded buildings and ungraded buildings in Chapter 4.3. 

The Panel is concerned about the approach taken to the assessment of buildings in 
ascertaining their contribution to the Precinct, and that in some cases where a D grading 

may be more suitable, it has been ‘upgraded’.  Likewise, other buildings listed as ‘ungraded’ 
because they did not reach the threshold according to the C grading definition, could be a D. 

Therefore, the Panel considers that D gradings or ‘representative’ should have been 
considered as an option for assessment.  Furthermore, during the Hearing the Panel asked 

all of the heritage experts, Mr Trethowan, Ms Gray and Mr Taylor, if a D grading could be 
translated into ‘contributory’.  They all agreed it could. 

All this being said, the Panel now considers the definitions used in the Heritage Review in the 
context of contribution to the Precinct and applies this approach to its deliberations of 
places subject to submissions. 

(ii) Role of Heritage Review in Planning Scheme, having regard to gradings 

The Panel agrees with the submissions for the Minister that the foreshadowed changes to 
the City of Melbourne’s grading system has  presented a significant challenge for the 

preparation of this Amendment.  It appears to the Panel that the difficulty around the issue 
of gradings was the basis of not including the Heritage Review as a Reference Document. 

Any scenario to resolve this issue will not be 100 per cent consistent with relevant aspects of 

the Planning Scheme and whatever solution is reached, it will be in a holding pattern as the 
Council works through and implements its long awaited review of their heritage policies and 

grading system. 

The task is to find a resolution which: 

a) Gives the best effect to the findings of the Heritage Review 

b) Provides certainty to property owners, Council and the community in dealing with 
planning permit applications and avoids confusion with previous heritage studies in 
the area 

c) Will not create unintended consequences in being inconsistent with various Planning 
Scheme clauses and Incorporated Documents, and 

d) Does not undermine the current work of the Council as it reviews its policies and 
gradings system. 

With regard to the Council’s preference to list the buildings and their gradings in the 
Melbourne Heritage Inventory (MHI), the Panel considers this may create a range of 
different, and possibly more complex, anomalies and potential confusion. 

The MHI specifically applies to places outside the CCZ, and is applied to Clause 22.05.  The 
Incorporated Document would need to be altered via a Planning Scheme amendment to 

provide an explanation as to why buildings in the Bourke Hill Precinct are included in the 
MHI and other buildings in the CCZ are not (even if they share the same grading thus 
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potentially setting up a two-tier approach within the CCZ).  In addition inclusion of the 

gradings would require a separate amendment creating unnecessary delay and possibly 
intersecting with the Council’s own heritage grading and policy review.  

The MHI is not referred to at all in Clause 22.04, which applies to the Bourke Hill Precinct, 

and therefore Clause 22.04 would need to be amended to include reference to it. 

Clause 22.04 acknowledges ‘the identification, assessment and citation of heritage places 

have been undertaken over decades, a part of an ongoing heritage conservation process and 
their recognition and protection have been a crucial component in Melbourne since 1982’.  

Through its 30 years long history of heritage management, the Council has dealt with a 
changing suite of statutory planning controls and different grading definitions/systems and 

criteria, as the heritage assessment framework in Victoria has evolved over time. 

The City of Melbourne is not unique in dealing with different heritage systems and most 
heritage consultants, planners, lawyers and planning schemes at one time or another are 
required to speak ‘both languages’ as legacy issues remain within the system.  Most 
importantly the primary control, the HO, requires applicants and responsible authorities to 
consider ‘Any applicable Statement of Significance, heritage study and any applicable 
conservation study’. 

The way Clause 22.04 currently operates is that the Statement of Significance and Key 
Attributes are embedded in the text of the policy.  Heritage studies and their associated 
Building Identification Sheets (dating back to 1985) are Reference Documents.  The policy 
calls up the relevant studies and the Building Identification Sheets and gradings, are required 

to be taken into account when considering applications for building and works or demolition 
of heritage places. 

The majority of buildings in the CCZ included within Heritage Overlay precincts sit in 
Reference Documents and there is no reason this approach should be different for the 
Bourke Hill Precinct. 

The principal role of the datasheets in the Heritage Review is to inform the Precinct’s 

significance and to determine those places which contribute to its significance and those 
places that do not.  The datasheets are not meant to be Statements of Significance in 

themselves but are a tool to inform the Precinct’s Statement of Significance.  Understanding 
the fabric of the Precinct and the contributory elements is an essential component to any 

heritage study, as the Heritage Review has sought to do. 

It is common practice that precinct-based studies include a list or map of contributory 

elements.  In this context the Heritage Review would be more complete and transparent 
with this information included within it to inform decision making. 

The Panel considers, for the purpose of transparency and best practice, the Heritage Review 

should apply the contributory/not contributory model to identify those buildings that 
contribute to the significance of the Precinct. 

The Panel acknowledges that the letter grading system has provided a framework to assess 
the contribution of places within the Bourke Hill Precinct and has assisted in the analysis and 

informed the Heritage Review. 
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However, beyond assisting in the initial assessment, the Panel does not support the inclusion 

of the letter gradings in the final Heritage Review, rather supports their translation into the 
new system. 

Having considered the suggestion to remove all references to assessments of buildings, what 

this approach does not resolve is the contemporary analysis of the elements of significance 
within the Precinct, and in particular leaves those buildings graded E or ungraded without 

recognition in the scheme.  For example a row of three two-storey apparently Edwardian 
shops at 39 - 43 Bourke Street is currently graded E.  Further research as a result of the 

Heritage Review process revealed that the buildings date back to pre-1862 and the buildings 
underwent refurbishment, including facades, in c1910.  The review recommended that the 

grading should be revised to B. 

Information regarding buildings (as contributory elements or non-contributory elements) 

within the Precinct should reflect the most contemporary assessment and include the most 
contemporary Statement of Significance, avoiding confusion with the previous 1985 and 

1993 building information. 

In this context, the Panel considers the Heritage Review should be modified to list every 
building as either contributory or not contributory, so that the document will remain 
relevant (with no modification required) when a revised set of heritage policies are 
introduced. 

3.2.4 Conclusion and recommendations 

The Heritage Review is a precinct study and is a worthwhile and necessary review of the 
Bourke Hill Precinct.  The review of buildings (to determine contributory elements in this 
area) has been an important step in preparing the Heritage Review.  Using the strict 
definitions of the letter grading system, A and B do not fit into the assessment of 
contributory elements within a Precinct, and consideration of category D or ‘representative’ 
should have been used.  Consistent with PPN1, the buildings within the Heritage Review can 
and should be converted into the contributory/not contributory model. 

Finally, the Panel considers the Heritage Review should be listed as a Reference Document in 
Clause 22.04 to assist decision making and ensure the heritage study and its identified 
contributory elements within the Precinct will be properly and transparently considered. 

In the recommendations below, the Panel has suggested that changes be directly made to 
the content of the Heritage Review.  It is recognised that the study is the work of an 
independent consultant and direct changes to the independent study may raise some 
professional integrity issues.  Nevertheless if direct changes were made, the Reference 
Document would be quite clear and understandable. 

Alternatively, a preface might be added to the document (without other changes), explaining 

the conversion of the grading system used in the study to the contributory/not contributory 
model and a revised version of Table 0.1 included in the preface.  The Panel considers that 

this would result in a document that would be more confusing to the reader than if the 
report were directly modified. 
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Accordingly the Panel recommends: 

With regard to the ‘Bourke Hill Heritage Precinct Review’, 2014: 
a) Amend pages 7, 8 and 46 to explain the translation from the letter gradings 

to the contributory/not contributory model. 

b) Amend Table 0.1 on page 9 ‘Current and recommended building gradings’ to 
replace the letter gradings with ‘contributory’ and ‘not contributory’ as 

follows:  
- A grade to be replaced with Contributory 

- B grade to be replaced with Contributory 
- C grade to be replaced with Contributory 

- D grade to be replaced with Contributory; and  
- Ungraded to be replaced with Not Contributory. 

c) Amend Map 4 on page 47 to show ‘contributory’ and ‘not contributory’ 
places in place of letter gradings. 

d) Amend all datasheets in Appendix 9 to replace the letter grading with 
‘contributory’ or ‘not contributory’ in accordance with recommendation (b) 

above. 
e) Amend the ‘What is Significant’ section of the Statement of Significance on 

page 44 to include the additional dot point: ‘All buildings and land identified 
as significant and/or contributory’.  

With regard to local policy Clause 22.04 (Heritage Places within the Capital City 

Zone): 
a) Amend dot point 6 under Policy to ‘Regard shall be given to buildings listed 

as A, B, C and D or significant and/or contributory in the individual 
conservation studies and their significance as described by their individual 

Building Identification Sheet.’    
b) Amend Clause 22.04 under Policy Reference to list the ‘Bourke Hill Heritage 

Precinct Review, 2014’ as a Reference Document. 

3.3 Building gradings of specific sites within the Precinct 

3.3.1 The issue 

The main issue raised by submissions in relation to heritage was the grading of individual 
places within the Precinct and whether the new grading is justified.  Places include: 

 20-30 Bourke Street (Former Palace Theatre) regrading D to B 

 31-33 Bourke Street and 22 Meyers Place (former State Savings Bank) regrading D 
to C 

 76 Bourke Street (Restaurant) ungraded 

 11-25 Crossley Street (Sapphire House) regrading D to C 

 27-29 Crossley Street (Pair of Interwar industrial buildings) ungraded 
 28 Crossley Street (Substation) ungraded 

 27-35 Little Bourke Street (former Chartley Cars/former Angliss Motor Garage) 
regrading D to C 

 12-18 Meyers Place (Interwar building) ungraded and outside precinct 
 159 Spring Street (Shovelton & Storey) ungraded. 
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As discussed above, the Panel is critical of the use of the letter grading system used in this 

process and recommends the Heritage Review be converted into the 
significant/contributory/not contributory model. 

In saying this, the Panel acknowledges that the letter grading system, within its definitions 

has provided a framework for assessment of the buildings to determine their contribution to 
the Precinct. 

For consistency, in considering the submissions for properties in the Precinct the Panel has 
applied the same definitions to inform itself and make recommendations regarding whether 

building contributes to the precinct or not.  The grading has then been converted into the 
contributory/not contributory model. 

Importantly, given the Amendment is considering a Precinct Heritage Review and the 
Amendment is about the application of a precinct-based HO control, the Panel’s findings are 
in the context of the building’s contribution to the Precinct and not its individual 
significance. 

3.3.2 Evidence and submissions 

(i) 20-30 Bourke Street (Former Palace Theatre) 

The Heritage Review proposes to regrade the building from D to B. 

Ms Gray considered that the building does not sit at level B.  It is a building that is at odds 
with the rest of the streetscape and is a contrasting element in the streetscape.  She 

considered that it is architecturally undistinguished.  While it was designed by a well-known 
architect, its design is understated and uninteresting.  Ms Gray considered that it has a long 

documented history and contemporary associations, however its use has ceased.  She 
questioned how the external fabric embodies the historic association.  The historical themes 

of entertainment and live theatre in the central city are better referenced by other buildings, 
both included in this Precinct and outside it, such as the Princess, Her Majesty’s, Regent, 

Athenaeum and State theatres. 

Ms Gray considered the building makes a modest/minor contribution and the current D 
grading is considered more appropriate in that the building is associated with aspects of the 

history of the local area but these are not particularly well demonstrated in the external 
fabric.  She said: 

While the revised statement of significance for HO500 references buildings 
from the post-WWII period, within Bourke Street itself the heritage character 

and significance derives predominantly from the surviving nineteenth and 
early twentieth century building stock.  That is not to say that the building 
detracts or is a negative element in a precinct context, but its contribution is 
modest as reflected in the D grading (page 30 Ms Gray’s evidence). 

Mr Trethowan maintained that the B grading is warranted due to the historic, social and 
aesthetic significance of the heritage precinct.  The building has continued community 

identification and association for its use as a theatre and entertainment venue, adapting 
over time and making an important social contribution to the precinct. 
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The degree of alteration to the façade over time is not detrimental to its significance, but 

rather a positive attribute, demonstrating façade removal and layering of subsequent eras 
which is characteristic of the Precinct.  Surviving elements of the building have architectural 

merit. 

(ii) 31-33 Bourke Street and 22 Meyers Place (Former State Savings Bank) 

The Heritage Review proposes to regrade the building from D to C. 

31-33 Bourke Street is an L shaped block with a rectangular frontage to Bourke Street and its 
rear part fronts Meyers Place.  The building is two storey at the front of the property and 
single storey to the rear.  The property at 22 Meyers Place is vacant apart from a lean-to 
comprising a toilet constructed in the 1970s.  The Heritage Review proposes to regrade the 
front building from D to C. 

The evidence of Mr Taylor, a heritage expert called by the owner, was that the building is 

reasonably intact to its 1903 design at the rear, however: 

The front of the building is less so, with the principal façade to Bourke Street 

having ‘very low integrity’ having undergone many alterations including: 
 Rendering of face brickwork (the original façade was red brick with 

rendered bands in the ‘Blood and Bandages’ style) 
 Painting of the whole façade 

 Addition of a cantilevered awning 
 Removal of the entire original masonry and glazed shopfront. 

Having regard to the C and D grade definitions within the Heritage Review, Mr Taylor 

considered that the former bank’s D grading is more suitable than a C grading as it is 
representative of a building type (Savings Bank), has a low level of intactness with little 

capacity to accurately restore the façade and is merely one of a small group rather than 
making an important contribution – ‘It’s role is more in the chorus line than a stage diva’.  He 
considered 22 Meyers Place is largely vacant and should be non-contributory. 

Mr Trethowan maintained that the building should be graded C as it demonstrates the 
historical development of the area, and makes an aesthetic contribution to the local area.  

He conceded there had been alterations, however there is a substantial amount of original 
fabric remaining within the envelope of the original bank.  The building contains links with 

State Savings Bank of Victoria and the architectural firm of Sydney Ogg and Smith.  It is of 
historical importance within the City of Melbourne as one of the most visible and important 

banks into the 1970s and makes a contribution to the Bourke Street streetscape through its 
design and scale, including the evident layers of change that characterise the precinct.  

(iii) 76 Bourke Street (Restaurant) 

The Heritage Review proposes this building be ungraded. 

MHA considered that this building, constructed in 1963 and replacing the central terrace row 
of 72-82 Bourke Street, not only sits compatibly within the precinct but it is a notable 

example of minimalist modernism,  with its thin timber framed two storey glass curtain wall 
and unusual internal cantilevered first floor.  It is significant as a modernist addition to the 
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dining history of the Precinct and should be graded at least C, and could be potentially an A 

or B graded building subject to further research. 

Mr Trethowan considered that the building does not meet the threshold for a C graded 
building in the context of the heritage precinct.  While it is of compatible scale to the 

significant buildings in the precinct, it does not make an important contribution to the 
precinct in its own right.  The statement identifying the building as a notable example of 

‘minimalist modernism’ cannot be justified without further research and comparative 
analysis.  Further the building does not demonstrate the historical development of the area  

and therefore should remain ungraded. 

(iv) 11-25 Crossley Street (Sapphire House) 

The Heritage Review proposes to regrade the building from D to C. 

Constructed in 1957, Sapphire House was identified in the Central Activities District 

Conservation Study, 1984 as a D graded building.  The building currently sits outside HO500 
and is proposed to be included within the precinct as a result of the findings of the Heritage 

Review. 

MHA submitted that although the analysis states that it is an important Melbourne icon 

building, ’it is only graded a C’.  The MHA cited a National Trust Review of Postwar buildings 
in the CBD which considered it is one of the more important Postwar modernist buildings in 

the CBD, notable for its European modern style and particularly for its intactness.  They 
submitted it should be graded A or B. 

Mr Pitt QC, who appeared for the building owners, contended that without an analysis of the 

suggested grading through a more considered process there is no basis for including Crossley 
Street in the Heritage Overlay.  He submitted that the heritage analysis merely asserts it is an 

important Melbourne icon building unusual for its well preserved appearance, an important 
element of Crossley Street and its Interwar and Postwar character.  Additionally Sapphire 

House is said to be of importance for its links to the Hurwitz family and Pelligrini’s.  Mr Pitt 
submitted that these are not characteristics of the heritage precinct.  Any heritage 

contribution that it may make does not extend beyond the exis ting façade.  He submitted 
that the suggested grading does not warrant including the building in the heritage precinct.  

If the site is included in the HO, it could be assessed as no more than contributory given the 
absence of any comparative analysis and that grading has been relied upon by the 

proponent in exhibiting the Amendment. 

Mr Trethowan considered that the building is substantially intact and makes a highly 

important contribution to the Crossley Street streetscape.  Thematically, the building is 
linked to a historically important pattern of early Jewish immigration in the area, including 
land owners who lived and operated businesses along Bourke Street, with the Hurwitz family 

having a continuing presence within the Precinct. 

He maintained Sapphire House should be included in the heritage precinct as a C graded 

building.  While the building is thought to be potentially worthy of a B grading, further 
comparative analysis across the CBD is required, which was outside the scope of the 

Heritage Review.  In any event the site is worthy of inclusion in the precinct. 
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(v) 27-29 Crossley Street (Pair of Interwar industrial buildings) 

The Heritage Review proposes this building be ungraded. 

This building comprises two buildings joined together, with steel framed windows on the 
first and second floors.  The building is listed as ungraded within the Heritage Review. 

MHA submitted that although the building retains a plain laneway appearance and is a 
(slightly altered) Interwar industrial building, it contributes to the Precinct and therefore 
should be graded C. 

Mr Trethowan considered that a C grading is not justified as the pair ‘do not make an 
important aesthetic contribution to the precinct’ and they ‘have no individual interest or 
character’.  They have been substantially altered. 

(vi) 28 Crossley Street (Substation) 

The Heritage Review proposes this building be ungraded. 

MHA submitted that 28 Crossley Street should have been included as a C graded building.  
While it is a plain red brick building of Art Deco style, it is most probably pre-WW2 and 
typical for a laneway building.  It is equally as plain as 10-26 Crossley Street which is C 
graded. 

Mr Trethowan considered that the building should remain ungraded as it did not meet the 
threshold for a C graded building, it ‘does not make an important aesthetic or scientific 

contribution to the precinct and has no individual interest or character and does not 
demonstrate the historical development of the area’. 

(vii) 27-35 Little Bourke Street (former Chartley Cars/Angliss Motor Garage) 

The Heritage Review proposes to regrade the building from D to C. 

Mr Jackson of Jackson Architecture, who appeared for Daryl Jackson Interdesign Pty Ltd,   

submitted that this change has not been justified and there should be no change to the 
grading. 

The MHA submitted that originally the building was built by William Angliss to house motor 
transport vehicles for his butcher shop that fronted Bourke Street (now demolished).  It 
remained occupied by associates of William Angliss and his printing company into the 1930s .  
They submitted the grading of the building should be increased from C to B given the 
historical associations with William Angliss and other enterprises from 1890s to 1970s .  
Furthermore it has a substantial, impressive and characteristic side elevation on Hardware 
Place. 

Mr Trethowan considered that the historic connection to Angliss is notable, linking it to the 
Angliss and Co. Stables at 40-46 Little Bourke Street and the Angliss contribution to the 
Bourke Hill Precinct as a whole.  While this information provides a stronger historical 

connection to the precinct, the building does not warrant a B grading as it does not stand as 

an important architectural milestone of the metropolis .  The C grading is considered 
appropriate due to the historical connection to the original owner, William Angliss; the 
aesthetic contribution of the building to Little Bourke Street; and the building’s intact nature, 
notwithstanding the ground floor alterations. 
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(viii) 12-18 Meyers Place (Interwar building) 

The Heritage Review proposes this building be ungraded and not included within the 
precinct. 

The MHA submitted that while the building has a relatively small degree of Interwar 

character, it is consistent with its function as a factory/warehouse for a sportswear company 
in 1940.  It has much the same level of significance as other industrial laneway buildings such 

as 10-26 Crossley Street, and is one of the relatively few of this particular type of building 
within the area.  They submitted that there is no reason to exclude the building. 

In his evidence Mr Trethowan did not provide an opinion on this property.  The Heritage 
Review considered 12-18 Meyers Place has ‘some architectural merit’ however it is ‘not 
worthy of inclusion within the precinct’. 

(ix) 159 Spring Street (Shovelton & Storey) 

The Heritage Review proposes this building be ungraded. 

MHA submitted that the building meets the threshold for a C grading through its intact 
Interwar façade (upper floor) and continued business use that demonstrates the historical 
and social development of the area.  The Interwar detailing and reference to a former 
business in the façade makes an aesthetic contribution to the Precinct and provides 
evidence to the historical use of the site. 

Mr Trethowan, in his evidence, agreed with this view.  He considered that although the 
ground floor shop front has been lost it would be possible to reconstruct and insert a 
sympathetically designed element.  While Mr Trethowan considered there is merit in re-

grading the building, he considered that this should be undertaken in a subsequent review to 
allow affected parties to make comment on the matter. 

3.3.3 Discussion 

(i) 20-30 Bourke Street (Former Palace Theatre) 

Amendment C241 (C241), which applies to this property, is currently underway and has been 
exhibited.  C241 proposes to amend the Schedule to the HO and Map 8 HO2 to apply an 

individual HO (HO1180), amend Clause 22.04 ‘Heritage Places within the Capital City Zone’ 
by the addition of a policy reference entitled ‘Palace Theatre, Bourke Street, Melbourne: 
Heritage Assessment for the City of Melbourne, December 2014’, and amend the 
Incorporated Document, ‘Central City (Hoddle Grid) Heritage Review: Statements of 
Significance June 2013’, by including the Statement of Significance for 20-30 Bourke Street, 
Melbourne at page 91. 

Having regard to the grading definitions, the definition of B grade is that these buildings are 

of regional or metropolitan significance and stand as important milestones in the 
architectural development of the metropolis. 

Considering the evidence put before it, the Panel agrees with Ms Gray that the building is 
not architecturally distinguished to the degree that the building ‘is an important milestone in 

the architectural development of the metropolis’ and on the basis of the grading definitions, 
it does not meet the level B.  However the Panel notes the evidence of Mr Trethowan and 
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Ms Gray with regard to its historical and social contribution to the local area.  When 

considering the definition of the C grade, it is considered that this is a more appropriate 
grading as this grading specifically calls up historical and social significance, rather than the 

‘representative’ D. 

C241 is still in train and relies on a specific Statement of Significance, different methodology 
and criteria in assessing the building, therefore the matter of the building’s individual 

significance (as distinct from its precinct contribution) is yet to be resolved.  

In the context of this Amendment, for the purpose of considering the building’s historical , 

social and physical contribution to the heritage precinct, the Panel recommends C grading 
(Contributory). 

(ii) 31-33 Bourke Street and 22 Meyers Place (Former State Savings Bank) 

Having regard to the grading definitions, the C grading requires that buildings demonstrate 

the historical or social development of the area and/or make an important aesthetic or 
scientific contribution.  The grading anticipates that where buildings are altered, it is 

reversible.  Buildings of high individual historic, scientific or social significance may have a  
greater degree of alteration. 

The Panel notes the changes made to the façade of the building, including rendering, 
painting and removal of all original features at ground level.  The Panel is persuaded by Mr 

Taylor’s evidence that the building, being a bank, is representative of a building type and its 
integrity has been compromised by the extent of alterations from the Bourke Street frontage 

while the rear of the building is more domestic in scale and its form is very intact.  On this 
basis the C grade is not warranted but a D grade is as it contributes to the streetscape of 
both Bourke Street and Crossley Street (Contributory). 

No grading is warranted for 22 Meyers Place (Not Contributory). 

(iii) 76 Bourke Street (Restaurant) 

This building is a respectful and successful example of infill development within the Bourke 
Street streetscape.  Subject to further assessment it may qualify for further recognition in 
the Planning Scheme via an individual HO or policy, however it does not contribute to the 
cultural heritage significance of the Precinct in the sense that it does not belong to the 
significant period of development between pre-boom era and Postwar, as defined within the 
Precinct’s Statement of Significance. 

Therefore the building should remain ungraded in the Heritage Review (Not Contributory).  

Given the analysis provided by MHA at the Hearing, however, it is considered that the 

building is worthy of further research and comparative analysis (beyond the Amendment) by 
the City of Melbourne to ascertain its individual significance. 

(iv) 11-25 Crossley Street (Sapphire House) 

Sapphire House was listed as a D graded Postwar building in the Central Activities District 
Conservation Study, 1984.  The building is currently located outside the existing HO500 and 
is not included within an individual HO. 
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Considering the Statement of Significance for the Precinct and its themes, the Panel is 

persuaded by evidence that the building demonstrates the historical and social development 
of the area and considers the building justifies the extension of the heritage precinct further 

into Crossley Street.  In the context of the precinct, a C grade is justified (Contributory). 

It is considered that the building is worthy of further research and comparative analysis by 
the City of Melbourne to ascertain its individual significance. 

(v) 27-29 Crossley Street (Pair of Interwar industrial buildings) 

The buildings are proposed to be included within the revised extent of HO500.  Considering 
the definition of ‘D’, these buildings, although altered, are representative of Interwar 
industrial/warehouse building types and their scale and upper floor fenestration contributes 
to the precinct and therefore a D grading is warranted (Contributory). 

(vi) 28 Crossley Street (Substation) 

MHA asserted that: 

We do not agree ‘no individual interest or character’ is a good enough reason 
for no grading at all.  ‘No individual interest’ may be a fair assessment but 
‘individual’ interest is not a criteria for judging if the building is of 
‘contributory’ interest when viewed in the context of the entire laneway or 
precinct holistically. 

Although the Substation is an austere and unassuming building, it is representative of the 
historical and scientific development the area, it is intact, represents a specific building type 

and was built within the significant period of development (being pre-boom to Postwar).  In 
this context, D grading is warranted (Contributory). 

(vii) 27-35 Little Bourke Street (former Chartley Cars/Angliss Motor Garage) 

Based on the grading definitions, the Panel considers that the building does not ‘stand as an 
important architectural milestone of the metropolis’ and therefore a B grading is not 

justified.  The historical and social contribution has been established, however, and 
therefore a C grading is warranted (Contributory). 

(viii) 12-18 Meyers Place – (Interwar building) 

As with 27-29 Crossley Street, this building contains characteristics that contribute to the 
precinct.  However the Heritage Review did not recommend extending the heritage precinct 
beyond 20 Meyers Place and therefore the HO500 was not exhibited to apply to this site.  
While the Panel considers the precinct could justifiably be extended, at this point this would 
require re-exhibition of the Amendment.  Should the precinct be reviewed in the future, 
further consideration to review and possibly extend the precinct to this property would be 
worthwhile.  At this stage it considers that the building should remain outside the precinct. 
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(ix) 159 Spring Street (Shovelton & Storey) 

This building makes a contribution to the Precinct in its period of construction, scale, 
building type and is therefore considered contributory to the Precinct.  It is already included 
within the HO500 and is proposed to remain so.  A D grading is warranted (Contributory). 

3.3.4 Conclusions and recommendations 

Having regard to the contribution of each of the buildings in the context of the Heritage 
Precinct Overlay, the Panel recommends: 

 20-30 Bourke Street – Former Palace Theatre – change to C (Contributory) 

 31-33 Bourke Street – Former State Savings Bank – remain D (Contributory) 

 76 Bourke Street – Restaurant – remain ungraded (Not Contributory) 

 11-25 Crossley Street (Sapphire House) – remain C (Contributory) 

 27-29 Crossley Street – (Pair of Interwar industrial buildings) – change to D grade 
(Contributory) 

 28 Crossley Street (Substation) – change to grade D (Contributory) 
 27-35 Little Bourke Street – (former Chartley Cars/Angliss Motor Garage) remain C 

(Contributory) 
 12-18 Meyers Place – (Interwar building) – remain outside Precinct 

 22 Meyers Place – (Vacant land) change to ungraded (Non-contributory) 

 159 Spring Street (Shovelton & Storey) – change to grade D (Contributory). 

11-25 Crossley Street (Sapphire House) and 76 Bourke Street (Restaurant) are candidates for 

further research and comparative analysis (beyond this Amendment) to ascertain their 
individual significance beyond the context of the precinct. 

As discussed above, the Panel has found that 27-29 Crossley Street, 28 Crossley Street and 
159 Spring Street contribute to the heritage precinct.  However while these properties were 
proposed to be included in the new HO500, the advertised Heritage Review did not include 
them as contributory.  The Panel supports the HO on the properties.  However at this stage 
in the process, landowners have not been given the opportunity to comment on their 

‘upgrading’ as a result of the Panel’s findings.  Even though the Heritage Review is 
recommended to be a Reference Document, the Panel considers that the inclusion of these 

buildings as Contributory buildings should be undertaken as part of a future review to 
provide the owners with an opportunity to put in a submission.  Likewise the inclusion of 12-

18 Meyers Place in HO500 and as a contributory building should be subject to further 
review.  We recommend that all of these matters be reviewed as part of the City of 

Melbourne’s current review of its heritage policy and grading system. 

The recommendations below involve direct changes to the Heritage Review as a Reference 

Document.  The earlier discussion in Section 3.2 4 about possible professional integrity 
issues also applies here. 

Accordingly the Panel recommends: 

With regard to the ‘Bourke Hill Precinct Heritage Review’, 2014: 

Amend Table 0.1 on page 9 ‘Current and recommended building gradings’ 
and amend Map 4 on page 47 with the following changes: 
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o 20 - 30 Bourke Street (Former Palace Theatre) - change to 

Contributory 
o 31 - 33 Bourke Street (Former State Savings Bank) – change to 

Contributory 
o 76 Bourke Street (Restaurant) – change to Not Contributory 
o 11 - 25 Crossley Street (Sapphire House) – change to Contributory 
o 27 - 35 Little Bourke Street (former Chartley Cars/Angliss Motor 

Garage) - change to Contributory 
o 22 Meyers Place (Vacant land) – change to Not Contributory. 

In its future review of heritage policy and gradings, the City of Melbourne include 

the following places as contributory, subject to the giving of further notice to 
landowners and consideration of any submissions: 

a) 27 - 29 Crossley Street (Pair of Interwar Industrial buildings) 
b) 28 Crossley Street (Substation) 

c) 12 - 18 Meyers Place (Interwar building) 
d) 159 Spring Street (Shovelton & Storey). 

In a future study of individual places, the City of Melbourne undertake 
assessments to ascertain the individual cultural heritage significance of the 
following properties: 

a) 11 - 25 Crossley Street (Sapphire House); and 
b) 76 Bourke Street (Restaurant). 

3.4 Extent of the Precinct 

3.4.1 The issue 

At issue is the appropriateness of the extent of the Precinct in the Heritage Review and the 

HO, in particular considering non-contributory properties at the edge of the Precinct 
performing the role of ‘buffer sites’. 

The inclusion of Parliament House and the road reserve fronting it, is also an issue raised in 
submissions. 

3.4.2 Evidence and submissions 

(i) Parliament House steps and forecourt 

With regard to the inclusion of Parliament House, Ms Gray considered that this site has a 

strong relationship to the remainder of the Precinct, she did not support its inclusion in the 
Precinct as mapped.  She considered that there was enough in the Statement of Significance 

to ensure that Parliament House would be considered. 

Ms Gray did not consider that the forecourt should be included in the HO as there is no 

formal forecourt beyond the steps, compared with the State Library which does contain a 
formal space.  Historically the concept of a forecourt in front of Parliament House has been 

resisted rather than supported and furthermore the space in the road reserve is not 
historically a formal piazza or forecourt as reflected in its exclusion from the extent of the 

site’s VHR registration. 
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Under cross examination Ms Gray conceded that HO500 includes other roadways. 

Ms Gray considered the extension of the Precinct into Parliament House will result in 
‘chopping’ into another HO (the VHR listed site) and as an alternative the Precinct HO should 
be lined up with the other side of the road so that it is contiguous with the individual HO for 

Parliament House. 

Mr Jackson submitted that Parliament House is in its own precinct within a garden setting. 

The Parliament of Victoria (POV) supported the inclusion of the Parliament House forecourt 
within the Precinct: 

The retention of the urban fabric and plot size of Bourke Hill preserves the 
prominence of the Parliament Precinct.  Parliament is the prominent footprint 
in this setting and the urban fabric is key to communicating the symbolism of 
Australian democratic heritage. 

They submitted this part of the city plays a key part in Australian history and: 

…the Parliament precinct, forecourt and steps have played a key role in the 

history and cultural representation of democracy in Australia and continue to 
represent a place for freedom of speech, a place of public and personal 

gathering, a place of celebration and of public enjoyment. 

The Parliament of Victoria (POV) supported the proposed increase of the Bourke Hill Precinct 
boundary within the setting of the ‘Parliament Precinct Landmark’ and in the context of the 
World Heritage Environs boundary for the Royal Exhibition Building. 

Mr Trethowan maintained his opinion that Parliament House makes an important 

contribution to the Precinct and the role of the steps and forecourt (road reserve) is 
important considering its historical and current use for ceremonial events, celebrations and 

public gatherings, and as a tourist destination. 

The Trust submitted the inclusion of Parliament House is logical as its ‘looming presence’ has 
always been regarded as part of the Precinct.  They suggested that the corner of the 
Parliament Reserve on the north side, and the Parliament Station entry on the other side 
could be excluded. 

(ii) 18 and 20-22 Little Bourke Street and 185-197 Spring Street 

The property at 18 and 20 - 22 Little Bourke Street (with the exception of the rear portion of 
the 20 - 22 Little Bourke Street) and that at 185 - 197 Spring Street are currently included in 

the existing HO500, are ungraded and are proposed to be retained within the HO as they 
form part of the backdrop of the Princess Theatre. 

The Amendment proposes to extend the Precinct to include the whole of these sites in 
HO500.  Mr Pitt submitted that Ms Chow’s property was developed in 1978 and the analysis 
in the Heritage Review concludes that it is an infill development of no heritage merit.  As it is 

at the edge of the Precinct, he considered that: 

It is an abuse of the Heritage Overlay and quite unnecessary to include land on 

the edge of an area of heritage significance as a ‘buffer’.  Its proximity to the 
Princess Theatre is not justification for including the site. 
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He considered that the urban design principles in Clause 15.02 and elsewhere in the 

Planning Scheme were adequate to protect the heritage values. 

The Trust supported the expansion of the boundaries of HO500, in particular to include 
some of the laneways.  However they suggested that the properties on the north side of 

Little Bourke Street and on the Spring Street corner (18-20 and 22 Little Bourke and 185 - 
197 Spring Street) are appropriately ungraded and do not contribute to the Precinct.  The 

same is true for 18 - 20 Punch Lane.  The Trust noted that the Heritage Review states that 
some ungraded properties are included at the boundaries ‘to give a buffer to the precinct 

from development’, however since they are ungraded their redevelopment is not prevented.  
If redevelopment is proposed, the current policy encourages any new building to be 

sympathetic to the Precinct, but since these are at the edges and not part of major 
continuous streetscapes, including these properties within the precinct boundaries seems 

unwarranted.  On the other hand, the Trust supported the inclusion of 89-91 Bourke Street 
and the altered 1920s factory at 27 - 29 Crossley Street within the Precinct as they are part 

of a continuous streetscape. 

Mr Storey provided written evidence which, while supporting the expansion of the 

boundaries of HO500, did not support the ‘buffer’ sites.  He suggested: 

Consideration should be given to reducing the boundaries where ungraded 
buildings form its edges (page 7 of Mr Storey’s evidence). 

Mr Trethowan justified the inclusion of ungraded sites as ‘buffers’  in order to protect 
significant sites from inappropriate development that would have a detrimental impact on 

the Bourke Hill Precinct as a whole.  Given the potential for any development on these 
‘buffer sites’ to be quite intensive, ie a lot of building on a small site, it is important that 
these remain within the Precinct.  ‘Buffer sites’ located to the edge of the Precinct have an 
important part to play in protecting the Precinct’s significance as they form part of the 
streetscape. 

He noted that the sites included as buffer buildings are subject to planning controls with 
regard to detailed design considerations such as use of materials and fenestration patterns, 
and must comply with Heritage Policy.  He considered this important in order to protect 
adjoining significant sites. 

(iii) Crossley Street 

Mr Pitt submitted for his client, M Hurwitz Pty Ltd, that the HO precinct should not be 
extended along Crossley Street: 

It is common ground that the built form context and character of Crossley 
Street is that of inter-war and post-war buildings predominantly of the 50s 
and, with one exception, does not exhibit the built form of earlier 

development, which is the predominant unifying characteristic to establish 
precinct boundaries. 

A view demonstrates that with the exception of the large contemporary 
building on the large north-east corner with Little Bourke Street on the eastern 
side of Crossley Street is comprised of undistinguished utilitarian buildings 
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derogating from the amenity of Crossley Street and clearly in need of incentive 

for redevelopment to meet the aspirations of the CCZ. 

3.4.3 Discussion 

(i) Parliament House steps, forecourt and gardens 

Regarding Parliament House, the Heritage Review identified a number of criteria which 
demonstrate the contribution of Parliament House and its ‘forecourt’ (or adjoining road 
reserve) to the Precinct, including Criteria A, E, G and H as follows: 

 Criterion A – Importance to the course, or pattern, of City of Melbourne’s 
cultural or natural history. 

 Criterion E – Importance in exhibiting particular aesthetic characteristics. 

 Criterion G – Strong or special association with a particular community or 
cultural group for social, cultural or spiritual reasons.  This includes the 

significance of a place to Indigenous peoples as part of their continuing and 
developing cultural traditions. 

 Criterion H – Special association with the life or works of a person, or group 
of persons, of importance in City of Melbourne’s history. 

This was further translated into the ‘What is  significant?’ section of the Statement of 
Significance as follows: 

 Visual dominance of the three landmark buildings: Hotel Windsor, Princess 
Theatre and Parliament House (including the steps and ‘piazza’). 

 Vista along Bourke Street East towards Parliament House taking in the 
consistent diminutive scale of Bourke Street East and its contrast with the 
monumentality of Parliament House and steps at the street’s eastern 
termination.  Vista includes the junction of Spring and Bourke Street that 

form a ‘piazza’ to Parliament House. 

 The views to the Parliament House gardens from Little Bourke Street. 

The assessment within the Heritage Review and evidence and submissions at the Hearing (by 

Mr Trethowan, Mr McGauran and the POV) provide a strong case for the contribution of 
Parliament House and the social and historical contribution of the road reserve it fronts, to 

the Precinct’s significance.  While the road reserve is not included in the VHR, this is not to 
say that it does not warrant inclusion in the HO. 

With regard to the Trust’s suggestion to refine the extent of the HO to remove the  land on 

either side of Parliament House, the Panel notes one of the elements of significance is ‘Views 
to the Parliament Gardens from Little Bourke Street’ and therefore considers that the 

curtilage around Parliament House as exhibited is justified. 

On the matter of mapping, this issue is dealt with in Chapter 4.6. 

(ii) 18 and 20-22 Little Bourke Street 

18 and 20-22 Little Bourke Street are located at the north eastern edge of the Precinct.  

HO500 currently applies to most the site, however the current development on the site does 
not contribute to the Precinct.  Gordon House abuts the site and the Princess Theatre is in 
close proximity to it.  The question for the Panel is how would future development on the 
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land be considered in the context of its immediate neighbouring surrounds which do have 

heritage significance. 

The exhibited Design Guidelines in Schedule 62 to the Design and Development Overlay 
(DDO62) largely focus on the importance of development respecting the heritage scale of 

the Precinct and buildings.  The schedule does not, however, require proposals to consider 
more detailed elements including materials, fenestration, roof form and the like.  Given the 

proximity of 18 and 20 - 22 Little Bourke Street within the context of an intact laneway 
streetscape immediately to the west and south, it is considered that the HO is the statutory 

mechanism that best calls up consideration of these matters and therefore the s ite should 
continue to be included within HO500. 

(iii) Crossley Street 

Given the revised period of significant development within the Statement of Significance 
(including Interwar and Postwar) and the contribution of the majority of elements of 
significance within Crossley Street, it is considered that Crossley Street should be included 
within the expanded HO500, as exhibited. 

3.4.4 Conclusion 

The extent of the precinct HO500 is supported as exhibited. 

3.5 Statement of Significance 

3.5.1 The issue 

While there was general consensus that the basis of the Statement of Significance is sound 

and was largely supported, some changes to wording were proposed. 

In addition, the format of the exhibited Statement of Significance within Clause 22.04 as 
opposed to the model recommended in the Planning Practice Note 1 ‘Applying the Heritage 
Overlay’ was raised as an issue. 

3.5.2 Evidence and submissions 

A number of submissions raised issues with regard to the Heritage Review’s Statement of 
Significance. 

The Trust submitted that the wording of a Statement of Significance is often crucial in 
decision making for a planning application, especially when demolition is proposed.  It is 
important that the statement include relevant aspects of significance and while not being 
too broad, should not be so specific that if something is left out it can be claimed not to be 
relevant. 

The Trust suggested further information should be included within the Statement of 

Significance regarding history, description, physical attributes, and assessment of the social 
significance for the Princess and Palace Theatres and the long operating cafes .  Some 

additional wording changes were submitted. 

Ms Gray was critical of aspects of the Statement of Significance including Key Attributes such 
as landmark buildings, reference to a ‘piazza’ in front of Parliament House, and the particular 
elevation in significance of Parliament House and Salvation Army for their historical and 
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social significance.  She also opposed the suggestion by Mr Trethowan that views to roof 

forms and chimneys should be added as elements of significance. 

POV suggested the inclusion of an additional Key Attribute ‘the relative expanse of open sky 
from the outlook of the Parliament Precinct and the Bourke Hill low scale form expresses the 

prominence of the Precinct’. 

Having considered submissions, Mr Trethowan considered (with regard to the Trust’s 

submission): 

The history, description, physical attributes, scientific and social significance 
can all  be found in the [Heritage Review] to some degree, and all feed into the 
Statement through Section 5.  Assessment against criteria.  It is noted the 
purpose of the Review was not to write the history of the precinct (the history 
of the CBD is well documented) but to re-evaluate the existing Statement to 
determine if any updates were required to adequately articulate the precinct’s 
significance. 

With regard to Key Attributes, he added: 

I disagree that they [the Key Attributes] are too vague and should be made 

more specific.  Careful consideration was made to how these attributes could 
be interpreted, as it was important to provide a balance between the 

attributes being too broad or too descriptive, to ensure loopholes were not 
created in the working document.  The placement in the Review as a Reference 

Document would assist in providing further information on what is important 
and why to these decision makers. 

 Having considered the suggestions, he recommended the following changes to the 
Statement of Significance: 

 Include the following items under ‘What is Significant’: 

o The character of various laneways, formed by the heritage buildings that face 
onto them, along with the side and rear walls of buildings that face into the main 

streets. 
o The vista along Bourke Street from the main entrance to Parliament House with 

expansive views of open sky that reinforces the consistent diminutive scale of the 
eastern end of Bourke Street and which, by comparison, increases the 

monumentality of Parliament House. 
o The side elevations, rear elevations, roof forms (including chimneys) and rear 

walls, etc that are visible throughout the precinct due to the particular 
configuration of laneway development in combination with the regular layout of 

main and sub-streets. 
 Insert the following under ‘Why is it Significant?’ 

o The Bourke Hill Precinct is historically and socially significant as an entertainment 
and leisure precinct, containing well known cultural places such as Pelligrini’s and 

Florentino’s cafes and the Princess and Palace Theatres. 

On the format of the Statement of Significance, as it is proposed to appear in Clause 22.04, 

Mr Trethowan considered that the three-part format is the better and more useful format 
and the statement should be revised to reflect the model in the PPN1.  He considered that 
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while this issue could be dealt with under the Council’s heritage policies and grading review, 

this seems unwarranted and the inclusion of the full statement is best from a heritage 
management perspective. 

The Panel asked Ms Hellman what the Council’s position on this issue is and she advised that 

they would prefer the exhibited model while they resolve their policies and gradings. 

3.5.3 Discussion 

With regard to the detail the Statement of Significance, the Panel refers to the Practice Note 
which provides the following advice regarding the content expected in the Statement of 
Significance: 

What is Significant - This section should be brief, usually no more than one 
paragraph or a series of dot points.  There should be no doubt about the 
elements of the place that are under discussion.  The paragraph should 
identify features or elements that are significant about the place, for example, 

house, outbuildings, garden, plantings, ruins, archaeological sites, interiors as 
a guide to future decision makers.  Mention could also be made of elements 

that are not significant. 

The Heritage Review provides a detailed history, description and consideration of historic 
themes for every street and laneway and the Panel considers that the assessment is 
comprehensive in appreciating the importance and context of the heritage precinct and its 
elements.  According to PPN1, it is not anticipated that the actual Statement of Significance 
should include detailed history and descriptions, on the contrary it should be pithy, and the 
detailed history and descriptions is appropriate within the background information within 
the Heritage Review itself. 

With regard to changes proposed in the Statement of Significance, the Panel considers they 
are justified having regard to the assessment within the Heritage Review and the evidence 

put before it. 

On the matter of the structure of the Statement of Significance in Clause 22.04, there is no 

reason why the Statement of Significance cannot be included in the Heritage policy as 
drafted in the Heritage Review and consistent with the current best practice model. 

3.5.4 Conclusion and recommendations 

The Panel supports the changes suggested by Mr Trethowan and considers the format of the 
Statement of Significance should be included in Clause 22.04 as it appears in the Heritage 

Review. 

As a minor matter, the Panel also suggests that the reference to the Precinct being located 
‘to the north east’ of the CBD, rather than ‘in the north east(ern part)’ of the CBD, creates an 

unnecessary confusion about location and should be corrected. 
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In the Bourke Hill Precinct Heritage Review 2014 amend the exhibited Statement 

of Significance as follows: 
a) Include the following items under ‘What is Significant’: 

The character of various laneways, formed by the heritage buildings 

that face onto them, along with the side and rear walls of buildings 
that face into the main streets. 

The vista along Bourke Street from the main entrance to Parliament 
House with expansive views of open sky that reinforces the consistent 

diminutive scale of the eastern end of Bourke Street and which, by 
comparison, increases the monumentality of Parliament House. 

The side elevations, rear elevations, roof forms (including chimneys) 
and rear walls, etc. that are visible throughout the precinct due to the 
particular configuration of laneway development in combination with 
the regular layout of main and sub-streets. 

b) Insert the following under ‘Why is it Significant?’ 

The Bourke Hill Precinct is historically and socially significant as an 
entertainment and leisure precinct, containing well known cultural 
places such as Pelligrini’s and Florentino’s cafes and the Princess and 
Palace Theatres. 

c) Under ‘What is significant’ correct ‘located to the north east of the CBD’ to 
‘in the north east of the CBD’. 

Amend the exhibited Clause 22.04 to include the Statement of Significance as re-
drafted in the revised Bourke Hill Precinct Heritage Review 2014. 

3.6 Mapping 

3.6.1 The issue 

The City of Melbourne heritage mapping system was raised and a mapping error was 

identified as a result of exhibition of the Amendment.  A further mapping error was 
addressed. 

3.6.2 Evidence and submissions 

(i) ‘Double listing’ 

The Trust submitted that there is no record as to why some places (reflected on Map 8 HO2) 
have an individual listing in the Schedule to the HO and others do not, and in the case of 
Bourke Hill, there are an unusually high number of them for such a small precinct.  

They submitted that, consistent with PPN1, all of the individual HOs for places that are not 
on the VHR within the Precinct should be considered for removal (and the place simply 
included within the Precinct HO).  Removing individual HOs will not affect the actual levels of 
control under the existing Heritage policy as there is no distinction between an individual 

building HO and a Precinct HO.  In the longer term, individual HOs within a Precinct which do 
not trigger a different control, should become redundant. 
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(ii) Mapping error 

Ms Withers, who appeared for Bourke Hill Holdings Pty Ltd and others, submitted that the 
Schedule to the HO lists HO527 as 31 - 37 Bourke Street.  However Map 8 HO2 depicts 
HO527 applying not only to the building at 35 - 37 Bourke Street but also as part of the L 

shaped block belonging to 31-33 Bourke Street and part of 22 Meyers Place; and the building 
at 31 - 33 Bourke Street is not mapped.  She requested that this error be corrected so that 

HO527 and the map applies to 35-37 Bourke Street only (Mitty’s Newsagency). 

Mr Taylor supported a correction of the mapped area for HO527 and recommended that the 

map and schedule errors should be corrected as part of this current Amendment. 

(iii) Further possible error 

Mr Peake said that his client, Bourke Hill Pty Ltd had identified that on Map 8 HO02, it 
appeared that individual HO531 appeared to wrongly intrude into their property at 45 - 49 

Bourke Street by 3.8 metres. 

3.6.3 Discussion 

(i) ‘Double listing’ 

Practice Note 1 addresses how mapping should occur: 

The provisions applying to individual buildings and structures are the same as 
the provisions applying to areas, so there is no need to separately schedule 
and map a significant building, feature or property located within a significant 
area. 

The only instance where an individual property within a significant area should 

be scheduled and mapped is where it is proposed that a different requirement 
should apply.  For example, external painting controls may be justified for an 

individual building of significance but not over the heritage precinct 
surrounding the building. 

Alternatively, tree controls may be justified for a specific tree or property 
within a significant precinct but not over the whole precinct.  In such situations 

the individual property or tree should be both scheduled and mapped. 

Significant buildings or structures within a significant precinct can be identified 
through a local planning policy. 

The City of Melbourne is one of only a few Councils that have two layers of HO map: one for 
precincts (in this case Map 8 HO1) and one for individual buildings of significance (Map 8 

HO2 for the same area).  The Panel notes that the current mapping arrangements do not 
comply with PPN1, though notes that the 2007 report of the Advisory Committee reviewing 

the Heritage Provisions of Planning Schemes would support this approach.  Listing of 
Individual Places within Precincts within the Schedule are further issues that Council will 

need to address as part of their current review.  While the Panel concurs with the Trust’s 
submission that some consistency in approach is required across schemes, the Panel 

considers this is best left to the Council’s review.  In the context of this Amendment, it 
makes no recommendations on this issue. 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2015/37


Melbourne Planning Scheme Amendment C240  Panel Report  4 May 2015 

Page 67 of 148 

 

(ii) Mapping error 

The Panel considers this matter is an administrative error and while usually dealt with under 
a corrections amendment, it considers it can be dealt with now by amending the Schedule to 
the HO to list HO527 as 35 - 37 Bourke Street and Map 8 HO2 be amended to include only 

the land for 35 - 37 Bourke Street, and remove HO527 from 31 - 33 Bourke Street and 22 
Meyers Place.  HO500 will continue to apply to 31 - 33 Bourke Street and 22 Meyers Place. 

(iii) Further possible error 

Concerning the error at 45-49 Bourke Street and  HO531, no title information was available 
to verify the claimed error. We consider that this is a matter which could be addressed in the 
Council review of heritage gradings and policy and rectified if necess ary by a subsequent 
amendment. 

3.6.4 Recommendations 

The Panel recommends: 

Amend the Schedule to the Heritage Overlay to list HO527 as 35 - 37 Bourke Street 
only. 

Amend Map 8 HO2 to include only the land for 35 - 37 Bourke Street within HO527 
and remove HO527 from 31 - 33 Bourke Street and 22 Meyers Place. 

Council should later investigate the possible mapping error related to HO531. 
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4 Height limits 

4.1 The proposed controls in detail 

As set out in summary earlier and shown in Figure 5, a mix of discretionary and mandatory 
height controls were exhibited for the Precinct.  Details of the proposed controls are as 
follows: 

 A 15 metre mandatory height limit is proposed for around half of the area of the 

Precinct comprising all properties facing Bourke Street and Little Bourke Street as 
well all lots in Crossley Street and the western side of Liverpool Street5 (B1 area). 

 All properties along the southern side of Lonsdale Street and wrapping the 
Exhibition Street and Spring Street corners are proposed to have a discretionary 100 

metre control (B6). 
 The 100 metre Lonsdale Street area transitions to a discretionary 40 metre area (B4) 

to the south which sits midblock between Lonsdale and Little Bourke Streets, 
affecting properties around the northern part of Punch Lane and Little Bourke 

Place.  It is sited northward or to the rear of the properties along the northern side 
of Little Bourke Street. 

 A discretionary 40 metre area (B4) is also proposed along the northern side of Little 
Collins Street except for the sideage to the Hotel Windsor at the Spring Street 

intersection. 
 A mandatory 40 metre height control (B3) is proposed mid-block between Bourke 

and Little Bourke Streets – but only for the area to the east of Liverpool Street and 
to the west of the rear of the Princess Theatre in Spring Street. 

 Three areas of discretionary 60 metre controls are proposed (B5).  One is on the 
eastern side of Exhibition Street between the sideage of the properties facing the 

northern side of Bourke Street and the 15 metre area along Little Bourke Street; the 
second is on the eastern side of Exhibition Street between the sideage of the 

properties facing the southern side of Bourke Street and Little Collins Street; and 
the third faces Spring Street to the immediate south of the property at the corner of 

Lonsdale and Spring Streets in the 100 metre area. 
 There are two areas of 25 metre mandatory height controls (B2).  One applies to the 

site of the Hotel Windsor in Spring Street except for that part of the site occupied 
by the annex building on the corner of Spring and Bourke Streets which is in the 
proposed mandatory 15 metre height area extending the length of Bourke Street.  
The other area is the site of the Princess Theatre in Spring Street.  That 25 metre 
area also extends to the commercial property facing Spring Street on the northern 
side of Little Bourke Street. 

The height controls are proposed to replace the interim mandatory heights controls that 
currently apply in all but the northern part of the Precinct6, by introducing a revised 
Schedule 62 to the Design and Development Overlay (DDO62).  As noted, the interim 

                                                 
5
 Possibly one lot on the western side of Punch Lane may also be included in the 15 metre area.  

6
 The new B6, B5 Spring Street area and part of the B4 area around Punch Lane are not currently subject to 

height controls. 
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controls were approved on 27 June 2014 (Amendment C237 to the Planning Scheme).  They 

replaced longer standing controls, which applied discretionary height limits, under DDO2. 

As discussed under Section 1.3.1 and shown in Figure 4, under the former DDO2, the 
properties with Bourke and Little Bourke Street frontages (except for the Hotel Windsor 

annex site) were included in a 15 metre discretionary height control area together with the 
Princess Theatre site and the property in Spring Street across Little Bourke Street from the 

theatre.  Properties along the northern side of Little Collins Street and the Hotel Windsor site 
were included in a discretionary 23 metre height area as was the midblock area between 

Bourke and Little Bourke Street.  There were two areas with a discretionary height of 60 
metres along Exhibition Street either side of Bourke Street, and extending some distance 

into the blocks to the south and north of Bourke Street, including both sides of Crossley 
Street.  The northern part of the Precinct generally along Lonsdale Street was not subject to 

height controls. 

The current interim mandatory height limits under DDO62 bear some resemblance to those 

now proposed on a permanent basis, in so far as Bourke and Little Bourke Streets are subject 
to the most stringent height limit of 15 metres and there are areas where greater height is 

permissible along Little Collins Street, Exhibition Street and Spring Street (including all of the 
Hotel Windsor site) where 23 metres applies, with two small areas of 60 metre maximum 
height in Exhibition Street. 

The schedule sets out the design objectives of the proposed DDO62: 

 To protect the unique character of Bourke Hill. 

 To protect the built form context of view lines to and from Parliament 
House to maintain its visual prominence. 

 To ensure the scale and prominence of the landmark heritage buildings, the 
Princess Theatre and the Hotel Windsor, is maintained. 

 To ensure development respects and maintains the heritage significance, 
low scale built form and valued public realm attributes of Bourke Hill. 

 To protect sunlight access to streets and key laneways, the steps and 

‘forecourt’ area of Parliament House and public spaces. 
 To maintain a high level of pedestrian amenity within Bourke Hill. 

 To retain expansive open air sky views for pedestrians along streets and key 
laneways. 

These seven diverse but interrelated objectives are sought to be achieved by application of 
the specified mandatory and discretionary height controls in Tables 1 and 2 of the schedule 
respectively.  No specified setbacks or other design controls are proposed to be applied 
except that the mandatory maximum height is permitted to be exceeded by architectural 
features, building services, signage and landscaping; and building or works to an existing 
building (on the approval date) which exceeds the height limit, provided the buildings and 

works do not increase the height of the building or result in increased habitable or 
occupiable floor area (excluding an open balcony). 

While the schedule’s key requirement, which relates only to height, is arguably limited (or a 
‘blunt tool’ as was submitted to the Panel), this is supplemented by a site analysis and urban 
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context report requirement; statements of built form outcome which are to be met  for each 

height area; controls on subdivision; and a lengthy list of decision guidelines. 

4.2 Strategic basis for the height controls 

The Bourke Hill Heritage, Planning and Urban Design Review (the Precinct Review) notes 

that Plan Melbourne and the planning policy in the Melbourne Planning Scheme both 
identify the heritage significance of the Bourke Hill Precinct and the need to protect the 

place from inappropriate development.  The Precinct Review identifies that the Precinct is 
subject to ongoing development pressures as evinced by the Hotel Windsor development 

application and the initial proposal for the Palace Theatre site, where overall heights were 
significantly higher than the preferred heights of 25 and 15 metres respectively. 

The Precinct Review also records that a heritage, planning and urban design review 
(including 3D Modelling analysis) was undertaken for Bourke Hill .  The then DTPLI undertook 
the planning, urban design and 3D modelling analysis.  It is recorded that: 

(A) range of potential building height/envelope scenarios were assessed to 
determine the extent of development that could occur without impacting on 

the heritage, amenity and urban design attributes of Bourke Hill .  In particular, 
the overshadowing, visual bulk and viewline intrusion implications of different 
building height/envelope scenarios have been tested. 

The report goes on to say that: 

The 3D modelling assessment has provided a technical basis for determining 
the interconnected building height, viewline and shadowing controls for 

Bourke Hill, which are underpinned by protection of the heritage significance 
and high quality public realm and amenity attributes of Bourke Hill. 

Chapter 8 of the Precinct Review discusses the Parliament House viewlines.  It refers to the 
important vista along Bourke Street which is historically, culturally, socially and aesthetically 

significant; and how the diminutive scale and fine grained pattern of the buildings along 
Bourke Street accentuate the monumentality of the Parliament building.  It identifies the 

importance of the prospect view along Bourke Street from the steps to Parliament as 
‘enabling an appreciation of the historic origins and evolution of the Hoddle Grid and the 
prosperity of the City from its early days onwards’.  The Precinct Review notes that the 
generous Bourke Street road reserve means that the vistas to and from Parliament are not 
themselves threatened but the conditions or context of the viewlines are. 

The report also describes the characteristics of Spring Street, including its domination by the 
three VHR listed buildings (Parliament, Hotel Windsor and the Princess Theatre), the wide 

street pavement, the open space setting and generally low scale built form.  The importance 
of sunlight to the Parliamentary steps and forecourt and its western façade are also  

discussed. 

Chapter 9 of the Precinct Review addresses the Public Realm and Amenity Attributes of 

Bourke Hill.  These attributes are described as including a cohesive heritage character with 
buildings from the pre-land boom era and few high rise buildings; an intimate human scale 

and predominance of low scale built form; a high quality pedestrian environment with 
generally good sunlight access including to laneways; a high degree of pedestrian 
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permeability; expansive open sky views; key views to major heritage buildings; mainly 

continuous building facades; a fine grained subdivision pattern; and clustering of bespoke 
shops, restaurants, cafes, bars and theatres providing a lively day and night time ambiance. 

The report indicates that the 3D modelling analysis showed that the 11am - 2pm period is a 

suitable time period to use for overshadowing considerations and that the scale of buildings 
within and north of Bourke Hill will directly affect overshadowing in the Precinct.  It is said 

that modulated built form is therefore required in the north of the Precinct to manage 
overshadowing in Little Bourke Street, Crossley Street and Liverpool Street; the 

Parliamentary area; and the gardens on the eastern side of Spring Street. 

The report identifies the high level of laneway permeability in the Precinct as a valuable 

asset to be protected and enhanced.  Extension of Little Bourke Place to Lonsdale Street and 
enhancement of the legibility and amenity of Harwood Place, McIlwraith Place and 

Westwood Place are examples. 

The expansive open sky views in the Precinct are described as providing ‘a different spatial 
and visual experience to other high density areas of the Central City which can appear 
canyon-like and closed-in.’ 

Chapter 11 of the Precinct Review discusses the Built Form Context to Bourke Hill and in 
particular development in Lonsdale, Spring and Exhibition Streets at the outer edges of the 
Precinct. 

In Spring Street, protection of the gardens and Parliamentary forecourt is sought and 

overshadowing is intended to be avoided. 

In Lonsdale Street, potential for development on the southern side to complement the high 
rise development on the northern side is identified provided there is no undue 
overshadowing of the gardens and Parliamentary area east of Spring Street and key streets 
and laneways in the Precinct to the south. 

Exhibition Street is identified as having limited potential for additional high rise buildings and 
only on sites which are not included within the HO.  It is noted that care is required to avoid 

overshadowing of key streets and laneways, the Melbourne Club Garden and Ridgway Place, 
as well as the heritage precincts of Bourke Hill and Little Bourke.  Little Collins Street is also 

discussed with objectives identified as protecting the Melbourne Club heritage garden from 
overshadowing as well as key intersecting laneways including Ridgway Place. 

The Precinct Review goes on to set out detailed recommendations for each of the sub areas 
of the Precinct. 

The Precinct Review suggests that the Amendment and the heights adopted would balance 
protection of the amenity of the public realm with the provision of some development 
opportunities in the northern and southern parts of the Precinct. 

4.3 Submissions on the DDO controls 

All of the written submissions made in response to the exhibited Amendment raised the 

issue of the proposed height controls either directly or indirectly.  Submitters presenting at 
the Hearing addressed the issue of these controls in more detail and in some cases expert 
evidence was called. 
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The main issues for submitters were whether height controls should be mandatory or 

discretionary and whether the particular height proposed for the submitter’s property was 
appropriate.  There were other criticisms of the controls including that the controls are not 

strategically justified,: they are onerous in a CBD context; the height controls inappropriately 
seek to achieve heritage objectives; the controls fail to adequately account for existing 
permits; there should be a clause allowing a replacement building where existing buildings 
already exceed the height limit as well as other wording refinements; and the boundary 
delineation between the various height areas was inappropriate. These issues are discussed 
below. 

4.4 Is the strategic basis for height controls adequate? 

4.4.1 The issue 

Ms Porritt’s closing for the Minister records that there was some criticism in submissions 
that the Precinct Review did not provide an adequate strategic justification for the 

Amendment and that the analysis of conclusions based on viewing of the 3D model is not a 
transparent process. 

4.4.2 Evidence and submissions 

An example of this criticism was Mr Peake’s submissions for Bourke Hill Pty Ltd and AXF 
Group - that the justification for the 15 metre height control along Bourke Street is not 

apparent from the investigations.  He submitted: 

The Heritage Planning & Urban Design Review, September 2014 prepared 
internally by the Department contains no discussion as to how a 15 metre 
height control was selected and why that control should be mandatory.  Whilst 
this report says 

“3D modelling has been used to test various building height and 
envelope scenarios ... additional/envelope volume was added in 
increments to test against the proposed overshadowing controls, 
expansive open air sky views, and the visual intrusion impact on HOs and 

view lines to and from Parliament House.” 

The comparative analysis has not been released and how that analysis 
informed a mandatory 15 metre height control on both sides of Bourke Street 
is unknown. 

Indeed at the Hearing the Panel itself queried why 15 metres had been adopted, given the 
majority of buildings are some metres less in height, rather than a lower 10 metre height 
limit as had been proposed in the early 1980’s under Amendment 151. 

Mr Jackson (Submitter 6) who opposed both the particular heights proposed and their 

mandatory nature, went so far as to make submissions at the Hearing that a further urban 
study for the conservation and renewal of the Bourke Hill Precinct was required.  He 

suggested that the study should investigate the debatable matters and illustrate how the 
precinct may be allowed to develop over the next 30 years . 

Mr Peake’s submission at the Hearing also asserted that the strategic background did not 
adequately address social, economic and environmental considerations.  He said for example 
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that there is no analysis of the economic impacts of using a mandatory 15 metre height 

control (for a depth of 25 metres) to stop the future redevelopment of buildings, as is 
advocated as a positive aspect of the controls .  The Panel notes that is a reference to 

applying the mandatory height along Bourke Street for the depth of the building stock to 
avoid façadism with consequent heritage, and laneway amenity and character benefits.  

4.4.3 Discussion and conclusions 

The Panel does not agree, however, that the basis for the Amendment is inadequate.  The 
Precinct Review made a thorough investigation of the area and the various parts of it, 

reviewing the policy context for the area, identifying the characteristics of parts of the area, 
defining multiple planning objectives and testing the controls which might achieve the 

outcomes sought through the model. 

The Panel notes Mr Biacsi, in giving evidence for the Hotel Windsor, explicitly said that there 
was strategic justification for the Amendment sufficient to meet the Strategic Assessment 

Guidelines and relevant Ministerial Directions. 

So far as the 15 metres along Bourke Street is concerned, the live 3D modelling at the Panel 

Hearing demonstrated that 15 metres is an appropriate level to adopt in seeking to protect 
the sense of low scale environment and open sky views in Bourke Street.  We were also 
advised by Mr McGauran, who gave urban design evidence for the Planning Authority, in 
response to questions by Ms Porritt that, while a 15 metre limit did not match the height of 
the majority of buildings along that street, it was intended to provide for some modest 
upper level additions and alterations to the lower heritage buildings while avoiding erosion 
of the low scale Precinct objective.  The Panel supports this approach. 

The Panel acknowledges in response to Mr Peake’s submissions about the ‘undisclosed 
scenario testing’ that the model does have some limitations in terms of providing a 
transparent ongoing record of the particular analyses undertaken by its different users and 
also that the model produces a somewhat generalised view of outcomes showing 
development to the permitted maximum for all sites in the precinct.  In respect to the latter 
point, the Panel also acknowledges Mr Akaoui’s criticisms of the modelling in his personal 

comments with respect to its inflating the characterisation of development. 

While some modelling limitations are recognised, the model itself is enduring and 
transparency is assisted by the particular testing being able to be redone.  That not all sites 
in the Precinct will be developed to the maximum height permissible, is something that can 
be accounted for by an informed viewer. 

In relation to the socio-economic matters, the Panel considers that given the Plan 
Melbourne initiative supporting (mandatory) height controls in the Precinct, partially as an 
offset to more intense development elsewhere, there is some argument that the socio – 
economic effects have already broadly been addressed and balanced.  To the extent that 
those matters have required further attention, we consider that the Precinct Review has 
done so at a broad strategic level.  It is not in our view necessary that each and every control 
be assessed in this manner.  The positive relationship of the Amendment to development in 

the CBD context, as we see it, is addressed in Section 4.5. 
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As was said in Section 4.1, there are seven diverse but interrelated objectives sought to be 

achieved by this Amendment.  In the Panel’s view, criticisms levelled at the content of the 
Amendment and the justification for that content frequently failed to give recognition to all 

of the objectives and instead focussed on a select few of more immediate relevance to the 
submitter or the submitter’s property.  It is necessarily a complex task to achieve an optimal 
level of achievement for all of the design intents for this  Precinct and the Panel considers 
that for the most part this has been achieved through the Amendment. 

The Panel finds that the Precinct Review process has provided the required strategic 

foundation for the Amendment, especially as now tested through the Panel process. 

4.5 Should there be any height controls in this part of the Central City? 

4.5.1 The issue 

The argument that a precinct such as this in the Capital City Zone should not be subject to 
height restrictions at all (or at least ones ‘so onerous’) was put forward in a number of 
submissions while other submissions gave blanket support to the proposed application of 
height controls in the Precinct. 

4.5.2 Evidence and submissions 

Mr Damien Codognotto (Submission 1), who supported the Amendment generally7, 
acknowledged in his written submission that development and modernisation of areas in a 
city can improve amenity, but said that ‘some development can be destructive’ of amenity.  
His written submission cited Lonsdale Street between Spring and Exhibition Streets and the 
top end of Collins Street as examples of streets where the amenity had been eroded.  He 
said: 

View lines, shadows from buildings and wind patterns are critical 
considerations in developing and improving Bourke Hill so that its history and 
traditions are protected for future generations.  Building heights should be 
kept to a minimum. 

Ms Vicki Malaspina (Submission 2) also supported the Amendment.  Her written submission 
included: 

The view lines of our Parliament House and surrounding landscapes and 
buildings should be preserved and not overshadowed by high rise 
developments.  I agree that the building heights be limited to protect the 
existing low scale and that pedestrians should be able to see the sky and not 
high rise buildings.  Parliament House is a tourist attraction and high rise 
development would impact on the attractiveness of this end of Bourke Street. 

                                                 
7
 An agent apparently acting on behalf of Codognotto Nominees Pty Ltd, as owner of the land at 23 -29 

Bourke Street, forwarded a submission, via Ms Meredith Withers of Fyfe Pty Ltd, opposing the Amendment 
(Submission 12).  The agent for Codognotto Nominees was also a signatory to the joint objecting submission 
from Bourke Street traders forming part of Submission 11(2).  However Mr Codognotto’s personal 

presentation at the Panel Hearing, while it indicated his l inks to the property at 23 Bourke Street, 
nevertheless confirmed his support for the Amendment.  Ms Withers said at the Hearing that she was not 
appearing for Codognotto Nominees and Mr Codognotto was making a personal submission.  
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Similar sentiments were expressed in the written submission by Mr Sestilio Malaspina 

(Submission 5). 

While it set out some concerns about particular aspects of the Amendment, such as the 
central B3 mandatory 40 metre height area (an upgrade from the earlier 23 metres) and the 

wording of the heritage Statement of Significance, the National Trust’s written submission 
(Submission 14) strongly supported the general expansion and strengthening of the controls, 

suggesting that the existing controls under DDO2 were both out of date and inadequately 
justified. 

In relation to height controls, it was noted that the original height controls for the Precinct 
were to a large extent based on the scale of the historic building stock.  It was suggested that 

the 15 and 23 metre limits were struck from the parapet lines of the Princess Theatre and 
the Hotel Windsor respectively and covered the 2-3 storey historic building stock. 

The Trust’s submissions at the Hearing indicated general support for the Amendment and it 
was said that this is a defining period in the history of planning controls for Bourke Hill 
Precinct and provides the opportunity to ensure that Melbourne does not ‘regret what we 
have lost’. 

The submissions at the Hearing on behalf of Melbourne Heritage Action (MHA) included the 
group’s support for the re-imposition of a mandatory 15 metre limit over much of the 
Precinct which they saw as ensuring that its low scale heritage environment is maintained.  
In supporting the Amendment, the MHA submission included: 

A review of the Bourke Hill precinct has come at an essential time, with 
development pressure in the CBD immense, it is vital that we pro-actively 
make it certain that while we are a city open to investment and development, 
there are certain precincts and heritage places that deserve protection, in the 
aim of maintaining Melbourne as a city of contrast, historic layering, multiple 
uses, possibilities and an Australian leader in tourism, economic contrast and 
innovation, and urban living. 

Indeed Bourke Hill, like other heritage rich precincts proves that within what 
some might consider the ‘limitations’ of heritage and height control, creativity 

and adaptive re-use have great social and economic potential, the hidden 
laneway bars, cafes, restaurants, bookstores and theatres and pop-up stores, 

the walkable experience of this precinct are in large part facilitated by its low 
scale and heritage retention, and play a vital part in out city’s appeal. 

Gahlin Pty Ltd (for which an address at 201 Spring Street was provided) made a late written 
submission (23) supporting the height controls and referring to the characteristics of the 

area sought to be protected by the Amendment. 

There was no opposition to height controls per se in the written submission from Hotel 
Windsor Holdings Pty Ltd, as owner of the property at 137 Spring Street (Submission 3 sent 

via the Halim Group). 

Mr Andrew Biacsi, who was called to give planning evidence at the Hearing for the Hotel 

Windsor interests, acknowledged ‘that there is strategic justification for an Amendment that 
draws on Plan Melbourne and the desire to protect certain central city locations such as 
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Bourke Hill from inappropriate development.’  He further acknowledged that there is support 

in the case of Bourke Hill to implement certain mandatory building height controls to 
achieve this outcome, and he specifically endorsed the mandatory 15 metre height controls 

along Bourke Street. 

Mr Bryce Raworth, who gave heritage evidence at the Hearing for the Hotel Windsor 
interests, while not supporting the proposed controls for the hotel site, supported the 

heritage assessment by Mr Trethowan and also commented generally on the Amendment: 

In addition, the general principle of maintaining the traditional low building 

heights adjoining Bourke Street and the neighbouring streets and laneways is 
appropriate with regard to protecting the special views along this street (and 

also within the associated laneways, Spring Street and Little Bourke Street).  
This is a combined heritage and urban design concept insofar as I understand 

the proposed controls and the supporting documentation within Amendment 
C240. 

Similarly, the written submission (Submission 13 by Urbis Pty Ltd) on behalf of Jinshan 
Investments Pty Ltd, as owner of 20-30 Bourke Street, did not raise any general opposition 
to height controls but recommended that they should be discretionary. 

At the Hearing, Mr Canavan QC, who appeared for Windsor Holdings and Jinshan 
Investments, did not oppose height controls per se but argued that they should be 
discretionary. 

In his presentation for Jinshan Investments concerning the Palace Theatre site, however, he 
did place emphasis on the planned expansion of the major role of the CBD in tourism, retail, 
residential, entertainment, sporting and cultural activities and said that the Palace Theatre 
site has a greater ability than most sites in the CBD to be more intensively developed. 

He further said that ‘the analysis of heritage policy and those portions of urban design policy 
which focus on the importance of the status quo is self fulfilling’  and they can ‘only lead to a 
conclusion that future height is to be constrained, whereas it is important to take into 

account other policies promoting entertainment, tourism and the residential role of the 
expanded CBD; there is a difficulty inherent in determining appropriate parameters when the 

size and existing development of sites vary; it is artificial when determining the appropriate 
built form parameters to ignore higher built forms both existing and approved.’ 

Ms Porter who appeared with Mr Canavan for Jinshan Investments called Mr Rob Deutscher 
to give urban design evidence.  It was his evidence that: 

Bourke Hill is an area that could be described as ‘underutilised’ and 
‘undercapitalised’ compared to other areas in the Central City and has 
capacity to make a greater contribution to the 18hr city. 

He also said: 

The area forms part of the Entertainment Precinct within the city.  It currently 

feels something less of a place than its bright lights might suggest.  It can be 
observed that some of the laneways are attracting great activity and in 
general, the precinct has a great suite of streets and lanes making it very 
permeable for pedestrian movements.  Many of the lanes, however, appear 
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‘grungy’ and operate very much as service lanes – doing what they were 

originally designed for.  The proliferation of rubbish bins is unsightly and is in 
conflict with the creation of a pleasant pedestrian environment and the 

activation of these places. 

As a result, the pedestrian experience is diminished at the top end.  It doesn’t 
contribute to the 18hr city like other areas and during the day and on 

weekends, the streets are observed as being relatively quiet, even though it is 
home to some well known eating establishments and bookshops … 

He further said: 

The whole of the Hoddle Grid is an area of ongoing change – change that is 
expected in line with Plan Melbourne. 

He referred to the purpose of the Capital City Zone (Schedule 1) (CCZ1) of which the Precinct 
forms part and said that the area needs to make its contribution to the purpose of the zone. 

Mr Deutscher nevertheless was not opposed to height controls limiting redevelopment 

which he believes is required in the Precinct.  He expressed the view that it is reasonable to 
provide guidance concerning the preferred height and built form within a precinct8.  He said 

that height should not just be about numbers, however, and should be strongly related to 
the quality of the design.  He also said that there needs to be a balance between the 

description of the preferred outcome and allowing for innovation by the designer and 
developer.  Mr Deutscher favoured discretionary controls. 

The written submission by Jackson Architecture (Submission 6) did not address this general 
issue.  At the Hearing, however, Mr Jackson made the following submissions: 

Cities everywhere are subject to economic/social/historic influences, and it is 

modern structures and innovations that keep cities alive. 

Without regeneration, and retention, there is a mortality about the life of a 

city, hence this is why we have to continue to work on the urban structure of 
the city. 

The written submission by SJB Planning on behalf of M Hurwitz Pty Ltd, the owner of 11-25 
Crossley Street (Submission 6) made some slight reference to the general height issue.  In 
reference to Crossley Street it included: 

 The balance is heavily being weighed in favour of the area’s role in the 
heritage of the city with little regard for the other roles the area plays as the 
state’s capital and the highest order activity centre in Victoria. 

However towards the end of the written submission, concern was expressed that approvals 
of buildings in other parts of the city well above preferred height controls has undermined 

confidence in the city’s height control regime and there may well now be aspirations to 
similarly develop properties in this Precinct to well above long standing preferred levels.  The 
possible redevelopment of the Palace Theatre at 20-30 Bourke Street was said to be of 

interest in this regard.  The submission said that there appeared to be a deliberate erosion 

                                                 
8
 Page 14 Deutscher evidence 
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by the Amendment of permissible modest development potential for all properties in the 

Precinct as a reaction to these eventualities. 

The submission by Sophie Jordan Consulting on behalf of the Knowles Group Pty Ltd 
(Submission 7), the owner of 215 Spring Street, included that the extension of the Bourke 

Hill Precinct to encompass land along Lonsdale Street was unwarranted and excessive ‘in the 
context of the central city environment’.  This part of the Precinct was said to be well 

separated from the Bourke Street spine and the historic properties sought to be protected. 

Written Submissions 11 and 11(2)9 were forwarded by Mr Hani Akkawi of Skematics, 

Architecture and Project Management.  It was signed by around 28 owners or agents for 
owners of properties in Bourke Street.  The signatories included submitters who also made 

individual written submissions such as Mr Rafaniello for AXF Group Pty Ltd, owner of the 
property at 59-63 Bourke Street; H and D Zeimer, as owners of six properties in Bourke 

Street; Mr Peter Vodicka for Bourke Hill Holding Pty Ltd, owner of 31-33 Bourke Street; Mr 
Hani Akaoui10 for Bourke Hill Pty Ltd, owner of 45-49 Bourke Street; Mr Michael Small for 

Mimar Nominees Pty Ltd, owner of 146-154 Exhibition Street; and Ms Jacqueline Haywood 
for Marais as occupant of the property at 73-77 Bourke Street. 

The joint letter set out seven concerns about the Amendment.  Six related to the mandatory 
nature of the proposed controls but also included: 

The proposed height limits are onerous and will unreasonably limit the future 
development potential of the precinct. 

Written Submission 16 by Mimar Nominees (owner of 146-154 Exhibition Street - on the 
south-east corner of Bourke and Exhibition Streets) opposed the introduction of mandatory 
height controls in the Precinct.  The submission included: 

Mandatory height controls stifle innovation and flexible design solutions that 
would respond to opportunities and constraints of individual sites. 

The central City is a dynamic environment where the policies encourage 
innovation and development. 

As a result of “dead” properties in the area ie Salvation Army, Job Wharehouse 
(sic) site and the Metro site all of which have large frontages but no real retail 

activity the area has been suffering for many years.  This proposal will deter 
any changes to those properties and constrain any future improvements. 

Mr Small appeared at the Panel Hearing and reinforced his view that the area has been 
‘dead’ for many years with only ‘a few restaurants keeping the place alive’.  He said that 
three properties were the cause of the problem: 

 The Salvation Army is the wrong use for the area today – ‘not attracting the right 
sort of clients’ with the building better used as a boutique hotel 

 The Job Warehouse – is ‘an eyesore’ 

 The Palace Theatre – past night time activity. 

                                                 
9
 Submission 11 was by the same group but addressed to the Future Committee Melbourne. 

10
 It was not made clear but we assume that ‘Akaoui’ is an alternate spelling of ‘Akkawi’.  
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He said that if we want the city to live, we will have to not protect every heritage building or 

‘anything older than 15 minutes’.  He said that this amounted to ‘stifling and killing’ required 
development. 

Written Submission 17 was from a group of owners/occupiers of affected properties  in the 

Precinct.  It was lodged by Fyfe Earth Partners on behalf of the group.  More extensive 
submissions were made for Bourke Hill Holdings Pty Ltd, owner of 31-33 Bourke Street, and 

Imperial Pines Pty Ltd, owner of 22 Meyers Place.  These properties are effectively in the 
same ownership.  All other owners/occupiers are associated with Bourke Street properties 

including 33, 53, 68, 79-85 and 78-82 Bourke Street. 

The submissions for Bourke Hill Holdings, albeit in reference to support for discretionary 

controls, included: 

The Bourke Hill precinct is located in the Central City, where re-development is 
encouraged. 

and: 

Our clients are also of the view that the appropriate scale of building form is 
relative to the context.  In the central city context, 15m (approximately 5 
levels) is low scale and is an underutilisation of land that has all the benefits of 
the central city location. 

The part of the submission for the wider group of Bourke Street owners made similar points 
to the first two paragraphs above in Submission 16. 

Written Submission 18 was from the Property Council of Australia.  It included: 

We believe that restrictions like those proposed stifle innovation, restrict 
development opportunities and will increase the cost of construction.  This 

creates lost opportunities for Melbourne and could drive investors out of the 
CBD by limiting the supply of developable CBD sites. 

AXF Group made a late objecting written submission (written submission 20).  The 
submission was signed by the Chief Operating Officer, Mr Robert Rafaniello, and included: 

Personally as someone who was born in Melbourne and has lived all my life 
here I find the rundown nature of Bourke Street, between Spring Street and 
Exhibition Street, as disappointing, particularly given the prominence and 
importance of the precinct to Melbourne and the wonderful opportunities that 
could exist given investment into the area. 

The submission referred to the ‘tumble weed’ feel of the Precinct. 

A late written submission (22) was lodged by Collie Pty Ltd on behalf of Marais Pty Ltd as 
occupants of 73 - 77 Bourke Street primarily opposed to mandatory heights.  It included the 

general assertion that: 

In the centre of a growing City of 5 million, mandatory height controls at such 
a low level as those proposed are inappropriate and will not allow for 

progressive development to address current and future demand for retail, 
office and residential floorspace in the CBD. 
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The submissions for the Minister relied heavily on the Plan Melbourne proposal for height 

controls in the CBD, including Bourke Hill, as providing the policy justification for the 
proposed controls. 

In her reply, Ms Porritt submitted that it was notable that the Plan Melbourne initiative has 

inherent in it an understanding that the mandatory height controls would be implemented 
in  a central city context.  At paragraph 5.5, she said: 

While submitters argue that the policies supporting optimisation of use in the 
central city location should outweigh the lower scale built form sought by this 

amendment, it is submitted policies supporting intensification will not be the 
paramount consideration in all locations within the central city.  A restraint on 

height already exists in the retail core.  In this area, a restraint on height is 
justified by the desire to maintain the character of this area and to present a 

low scale context to Parliament house. 

4.5.3 Discussion and conclusions 

The arguments, in opposition to the imposition of any height controls or such low height 

controls in the Precinct, can be summarised as its being inappropriate to constrain 
development in the main activity centre for the metropolitan area, given land resources in 
the CBD are limited and planning policies support development; and that the Bourke Hill 
Precinct is an underdeveloped or rundown part of the CBD in need of renewal. 

The Panel does not agree that land in the CBD should be exempt from the normal range of 
planning intents and controls.  The central city is an important public place for people living 
in and visiting the State.  It is just as important, and probably more so, that policies and 
controls to protect the public realm are put in place in the CBD.  In recognition of the values 
of the CBD, various parts of it have been subject to height controls for in excess of 30 years 
including this Precinct and the CBD’s retail core.  Height controls are not new in most parts 
of the Precinct – what is new is that the permanent controls in this Precinct would be 
mandatory for the first time since the introduction of the VPPs. 

The policy context for this Amendment has been set out in Chapter 2.  As the Panel 
commented in that chapter, a review of the policy framework indicates strong support for 
protection of the existing low scale development of this area and the qualities of the public 
realm. 

The argument against height controls, that development opportunities would be 
unreasonably constrained in the CBD, was not supported with any evidence,  and the Panel 
notes that the reference in Plan Melbourne to imposing height controls in areas such as 
Bourke Hill acknowledges that this is an offset to the provision of areas for more intensive 
development elsewhere.  The Panel agrees with Ms Porritt’s submissions in reply that 
policies supporting intensification do not have to be applied equally in all parts of the city.  

So far as the assertion that the Amendment and its strategic background ignore other higher 

buildings in the Precinct is concerned, this is demonstrably incorrect as shown by the 
discussions in the Precinct Review about the characteristics of the various parts of the 

Precinct and the variety of height controls applied, especially the recognition of higher built 
form in areas B5 and B6 and the resultant higher height limits.  We do agree with the 
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submission, however, that the variable heights in the Precinct make it challenging to devise a 

suitable framework of height controls. 

Concerning the argument that the area is a run down and underdeveloped part of the CBD 
and in need of renewal, the Panel’s view is that this is to judge the worth of the area from a 

limited viewpoint.  The area is indeed different from other parts of the CBD but it is the very 
difference that provides the area with a valuable asset. 

The special characteristics of the area have been described earlier: its predominantly low 
rise built form allowing good access to sunlight in public places, big skies and a view corridor 

to Parliament House, as well as affording prominence to larger scale State registered 
heritage buildings.  This is especially so in Bourke and Spring Streets.  There is a broad 

presence of buildings of heritage note, including some building fabric that dates to the 
1850s.  The presence of well known long standing uses and businesses add to the attraction 

of visiting the Precinct, including Florentino’s, Pelligrini’s, the Society restaurant and the 
Italian Waiters’ Club.  The numerous theatres and hotels in the Precinct add to visitor 

appeal. 

The laneways and small streets of the area create another special sense of place – one with a 
feeling of enclosure and pedestrian scale, and the presence of numerous heritage buildings 
including those originally used for industry or as warehouses.  Eastern views out of the small 
streets afford glimpses of the public gardens which, together with the major public buildings, 
form the gracious eastern edge of the CBD. 

It is no accident that the pavement at ‘the top end of Bourke Street’ and around the Spring 

Street corner is a popular place for outdoor eating and these areas are the location for a 
growing number of small bespoke shops catering to Melbournians and tourists alike.  It is 
also no accident that the laneway areas off Bourke Street and the small streets are now filled 
with small restaurants, cafes and bars which trade off the industrial architectural character 
of the area.  As the National Trust submitted ‘In recent years the laneways of Melbourne 
have become celebrated as a distinctive aspect of Melbourne’s cultural identity.’  

With respect to the above characterisation of the Precinct, the Panel records that it has in 
many respects adopted the evidence given by Mr McGauran, who in the Panel’s view, 
demonstrated a comprehensive understanding of the workings of the different parts of the 
Precinct and an appreciation of its sense of place.  This was in contrast to Mr Deutscher who 
said that he was more familiar with Collins Street than Bourke Street and the laneways. 

The Panel is concerned that if the attitude that this area is run down and underdeveloped 

were to prevail, and new developments at a significantly greater scale were sought to be 
encouraged, commensurate with other parts of the CBD, this would erode the very 

economic base of the area - the character of its public realm and the presence of low scale 
heritage building stock – much of it in the laneways having the ‘gritty’ character which is 
embraced by small recreational businesses. 

The Panel acknowledges that the ‘top end of Collins Street’ is another part of the CBD which 
has been well known to tourists.  It does have a much greater scale of development 

(employing the ‘podium’ model) and enjoys the presence of high end fashion shops and the 
like.  The economics of the land rents are such, however, that cafes and restaurants with 
extended hours catering to Melbournians in recreational hours as well as tourists (as distinct 
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from those businesses catering during the day to office workers) are not found there.  

Outside of daytime business hours, on street activity is limited in this area of Collins Street in 
contrast to the Bourke Hill area which trades during the business week, into the weekend 

and throughout the evening.  The high end fashion shops in Collins Street serving a restricted 
segment of the tourist market make only a limited contribution to the vitality of the area. 

The Panel does not agree that the current state of the Precinct is such that it can be argued 

that it is not performing a tourist and entertainment role consistent with policy.  It is 
performing that role trading on the special qualities of its public realm which distinguish it 

from other CBD precincts. 

The Panel acknowledges that there is some room for improvement in the Precinct in terms 

of finding new tourist and entertainment related land uses to occupy vacated premises such 
as the former Job Warehouse and Palace Theatre.  However, development of those 

properties should not be at the expense of the qualities of the Bourke Hill environment. 

In conclusion the Panel would say that the height controls designed to protect the special 
urban and urbane characteristics of the Precinct are warranted and to abandon them in 
favour of permitting development akin to that occurring elsewhere in the CBD would be 
equivalent to ‘killing the goose which laid the golden egg ’. 

4.6 Are mandatory or discretionary height controls appropriate? 

4.6.1 The issue 

The Bourke Hill Heritage, Planning and Urban Design Review acknowledges that a central 
issue for Bourke Hill is whether building height controls should be mandatory or 
discretionary. 

4.6.2 Evidence and submissions 

This issue was the subject of numerous submissions , both as forwarded in writing and as 

presented at the Hearing.  It was the subject of lengthy presentations and evidence. 

Mr Codognotto (Submission 1) strongly supported the imposition of mandatory controls 

‘with strict oversight’.  He said in his written submission that he did not want to see any 
discretionary controls.  He said he believed that discretionary controls ‘can be abused’11. 

The National Trust’s written submission (Submission 14) generally supported the 

Amendment, including mandatory height controls.  At the Hearing, Ms Davis submitted for 
the Trust that the history of revised development proposals in recent times for the Palace 

Theatre site suggested that mandatory controls to create certainty and avoid repeat 
applications were necessary.  In so far as others such as Windsor Holdings sought to support 

the case for discretionary controls by referring to the report of the Hotel Windsor Advisory 
Committee’s views on the matter of the appropriateness of mandatory controls for the 

Precinct, the Trust submitted in essence the Advisory Committee’s assessment was required 
to be an ‘on the papers’ assessment and presentations were made only by three parties.  

The witnesses presenting did not include any expertise in heritage.  It was said that 
therefore reliance on, and preference for, the ‘six pages of untested commentary’ on 

                                                 
11

 See also Footnotes 4 and 8. 
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Precinct height controls by the Committee is not justified or reasonable.  This was contrasted 

with the research and strategic justification provided to the Panel and the presentation of 
tested evidence at the Panel Hearing. 

The Trust also referred to Practice Note 59 (PPN59) which states that, while mandatory 

controls are the exception, there may be circumstances where they will provide certainty 
and ensure a preferable efficient outcome.  PPN59 suggests that such circumstances may 

include areas of high heritage value and strong and consistent character themes .  Ms Davis 
said that this was indeed an area of high heritage value whereby three key buildings (being 

the Parliament building, Hotel Windsor and the Princess Theatre) are identified in the 
Statement of Significance for the Precinct; and there are 10 buildings on the Victorian 

Heritage Register (VHR). 

Ms Davis also referred to Panel reports on Kingston Amendment C128 and Bayside 

Amendment C46 whereby Panels supported mandatory controls where strategic 
investigations have been thorough and detailed and the preferred outcomes known.  She 

said that similarly in this case there was sound strategic support for the Amendment as well 
as policy support.  Ms Davis rejected any support for discretionary controls on the basis of an 

argument that developers will not necessarily build to the preferred height. 

The submission by the Parliament of Victoria (Submission 19) also supported the mandatory 
height controls as exhibited. The ongoing protection of the viewline to and from the 
Parliament building and sunlight to the steps and forecourt of Parliament House are 
desirable planning outcomes supported by the height controls. It went on to say: 

A further advantage of a mandatory height control is that it provides certainty 
to property owners and the public about the acceptable height of new 
development and avoids lengthy and costly disputes about new development 
… 

It cited the Hotel Windsor and Palace Theatre development proposals as examples of such 
disputes. 

The written submission on behalf of the Hotel Windsor interests (Submission 3) opposed the 
introduction of mandatory height controls for their site and the Precinct as a whole. It was 

said that the key attributes of the Bourke Hill Precinct that are sought to be protected, can 
and have been protected by the previous discretionary planning controls. The written 

submission included: 

While mandatory height controls as proposed will prevent taller buildings 

being approved in this precinct, it is our submission that the proposed 
mandatory controls are unnecessary when seeking to protect the key 

attributes of Bourke Hill. 

The submission noted that the Advisory Committee appointed by the Minister for Planning 
to consider the planning permit application for redevelopment of the Hotel Windsor site had 

concluded (at page 40) that: 

 The default position in the Victorian planning system is for discretionary controls 

unless there are persuasive reasons to mandate an outcome. 
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 Mandatory height provisions should only be applied where there is a detailed and 

defined planning outcome to be achieved and there has been a detailed analysis of 
alternative urban forms. 

 It would be contrary to the broader objectives of planning and the Melbourne 
Planning Scheme to make current discretionary controls mandatory (in the 

Precinct). 

 It is no longer clear (if it ever were clear) how the specified heights in DDO2 related 
to the objectives and outcome to be achieved. 

 The DDO2 height controls are a mix of mandatory, preferred and ‘trigger’ heights  
that do not always express a height that relates to the objectives to be achieved. 

The submission nevertheless acknowledged that Amendment VC106 to the Planning Scheme 
on 30 May 2014 introduced Plan Melbourne: Metropolitan Planning Strategy, 19 May 2014 
(Plan Melbourne) into the State Planning Policy Framework.  It further noted that Plan 
Melbourne includes the initiative at 4.2.3 that recognises that increasing the density of the 
central city needs to be balanced with protecting areas that are sensitive from development 
which may compromise the values held by the community.  A short term direction is to 
implement planning provisions for mandatory height controls in and around appropriate 
central city locations such as the Bourke Hill Precinct.12 

This issue was further addressed by Mr Canavan for the hotel interests at the Hearing. While 

he indicated that his clients accept the heritage significance of the hotel and broadly the 
Statement of Significance for the Precinct, they do ‘not accept that the extensive and 

extremely restrictive nature of the mandatory controls proposed by the amendment is either 
necessary, strategically justified or appropriate to protect that significance ’. 

He made detailed submissions against the imposition of mandatory controls . 

He first referred to the findings of the panel considering Amendment C113, 114 and 115 to 
the Bayside Planning Scheme in January 2015 and noted the panel views that: 

 The VPP are performance based. 
 Mandatory provisions should be applied in exceptional circumstances and 

only where justified and necessary. 

 A mandatory maximum height should not be applied where approved or 
existing buildings already exceed that height. 

 Preferred maximum heights are not to be exceeded unless the proposal 
provides an exemplary response to the site, its context, design objectives 
and other policy in the planning scheme. 

He also noted the panel view that the performance based system, amongst other things, 

allows a response to ‘unforeseen circumstances’. The panel had also expressed its view that 
there had not been a shift towards mandatory away from discretionary provisions and the 

Practice Notes including PPN59 continued to provide a guide to assess suitability.  

Mr Canavan also quoted some of the views of the Hotel Windsor Advisory Committee: 

                                                 
12

 It was noted that Amendment C237 which came into effect on 27 June 2014 was a response to the Plan 
Melbourne provisions. 
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Mandatory height provisions should only be applied where there is a detailed 

and defined planning outcome to be achieved and there has been an analysis 
of alternative urban forms. 

It would be contrary to the broader policy objectives of planning and the 

Melbourne Planning Scheme to make current discretionary controls 
mandatory: 

 In Design and Development Overlay Schedule 2 
 In the area bounded by Spring, Little Collins Street, exhibition Street and 

Little Bourke Street. 

Mr Canavan referred to the Plan Melbourne policy at 4.2.3. He submitted that this policy 
initiative cannot be read and applied in isolation and must be considered in the context of all 
of the policy directions in Plan Melbourne. He referred in particular to policies relating to the 
major tourist, retail, entertainment and cultural role of the CBD; the need to continue to 

provide business accommodation, short stay accommodation and internationally-branded 
accommodation as well as ‘new or enhanced tourism experiences’.  Mr Canavan said that a 
careful summary of policy directions had been provided in the report of the Advisory 
Committee and in the policy analysis in Mr Biacsi’s evidence to that Committee. 

Mr Canavan’s submissions for Jinshan Investments similarly opposed mandatory heights 
referring to the same panel13 and Advisory Committee views and PPN59 and PPN60.  He 
noted the comment by the Advisory Committee on the appropriateness of discretionary 
controls where it is not clear what physical parameters achieve intended design objectives , 
or there is ‘an expectation that competing policy objectives might override the objectives 
setting the height control’.  The Committee said that ‘In the case of the CBD, mandatory 
height limits could lead to a gross underutilisation of the city.14  Reference was also made to 
the views of the Committee that discretionary controls provide flexibility. 

Mr Canavan summarised the current views of panels, advisory committees and the State 

Department as confirming the continuing relevance of the Practice Notes and that 
mandatory controls.  They: 

 remain the exception, not the rule, in a performance based planning 
regime; and 

 must only be applied where they are justified and necessary, and are 
weighed against the lost opportunity for flexibility in responding to relevant 

strategic policy objectives. 

He went on to say that mandatory heights were not supported in Bourke Hill when assessed 

against the Practice Notes. This is because the Plan Melbourne initiative ‘emerged as a 
political response to a previous planning permit application for the subject land’; was not 

supported by sound strategic analysis; made no recommendations on implementation 
detail; does not dictate that mandatory controls must be applied. It was also said that the 
HO was adequate to protect heritage significance; there is no evidence of recent 

inappropriate developments; proposed objectives could be met notwithstanding heights 
might exceed now proposed limits; site differences are not accounted for; administrative 

                                                 
13

 And the views of the Stonnington C153 and Yarra C99 Panels. 
14

 Jinshan submission page 7 quoting page 22 of Advisory Committee report. 
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costs would not be saved as other permissions may be refused; there are no ‘exceptional 

circumstances’ and Parliament House plays a different role and is in a different setting to the 
Shrine of Remembrance. 

The written submission on behalf of Jinshan Investments (Submission 13) further said that it 

considered that any potential benefits of the proposed mandatory provision (proposed for 
the Palace Theatre site) ‘do not outweigh the disbenefits occasioned by the loss of 

opportunity and the flexibility inherent to a performance based approach offered by 
discretionary height controls.’ 

Mr Canavan expanded on the opposition by Jinshan Investments to mandatory controls.  He 
relied in part on the desirability of development being able to be site responsive.  He 

submitted that: 

In planning, context is everything.  So is the ability to respond to context. 

Mr Biacsi who was called to give planning evidence by Mr Canavan, however, did 
acknowledge that there is strategic support for mandatory controls in the Precinct though he 
thought that they should not apply to the hotel site. 

The written submission by Jackson Architecture for Daryl Jackson Interdesign Pty Ltd, owner 

of the building and land at 35 Little Bourke Street (Submission 4) also addressed mandatory 
height controls.  It noted that there had been a history of height controls in the Bourke Hill 

area to reflect policy and respond to key valued characteristics .  The submission went on: 

While these provided guidance in the assessment of proposals, importantly 

these height controls have been expressed as preferred or discretionary.  It is 
our submission that the height controls should remain discretionary rather 
than mandatory as proposed. 

The submission went on to quote from the Advisory Committee considering the Hotel 
Windsor permit as also referred to by Windsor Holdings. 

Mr Jackson said at the Hearing that establishing height controls on a site such as 35 Little 
Bourke Street will not contribute to the achievement of any of the objectives of the 

Amendment (which he regarded as sound) but would instead stifle innovation and the 
potential of the site to regenerate over time.  He said: 

It is our submission that not one ‘mandatory hat’ fits every block, and the 
generic and more sensible rules mediated over the past decade with sensitivity 
and civility have not impeded the life of this highly workable part of the city. 

Clearly the opportunity to have ‘discretionary’ height lim its and setbacks have, 
in the past provided a satisfactory and hybrid result. 

He said that the heights in the Amendment should be discretionary rather than mandatory. 

The written submission by SJB Planning on behalf of M Hurwitz Pty Ltd, the owner of 11-25 
Crossley Street, also opposed mandatory controls  (Submission 6).  It was submitted: 

…the relatively modest degree of change in this area of the city over the past 

25 years is a very good indicator that the existing discretionary height controls 
applicable in the area have been effective.  Other than for a decision made in 

respect of an extension to the Windsor Hotel (which we say was an 
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extraordinary and valid circumstance) there is no evidence to suggest that the 

scale of the Bourke Hill Precinct is at threat of development beyond the 
discretionary height controls or, even if it were, that the existing height and 

general planning control regime is inadequate in its ability to deliver 
contextually satisfactory planning outcomes. 

The submission went on to suggest that the height controls are not properly grounded in the 

area’s heritage status but generated from a rather subjective urban design objective aimed 
at ‘seriously constraining the height of future built form along Crossley Street’.  The 

submission acknowledged that mandatory controls may be appropriate along Bourke Street 
to manage and protect the views to and from Parliament House, they were not justified 

deeper into the blocks between the streets where discretionary controls would be suitable 
to manage development. 

The written submission by Ratio Consultants Pty Ltd on behalf of Bourke Hill Pty Ltd, the 
owner of 45-49 Bourke Street (Submission 8), opposed the mandatory nature of the 

proposed height controls.  It was submitted that the package of controls (including a 
discretionary height limit) existing prior to Amendment C237 would provide for superior 

development outcomes than would the ’blunt planning tool of a mandatory 15 metre height 
limit for the whole of all properties fronting Bourke Street between Exhibition Street and 
Spring Street’. 

The submission referred to the ‘controversy’ around the Palace Theatre redevelopment but 
said that there is no evidence that the ‘current package’ (DDO2) of planning controls have 

failed to produce an acceptable outcome.  It was also said that VPPs are performance based 
and that the proposed mandatory height controls  ‘are contrary to the general thrust of the 

VPP’. 

The Plan Melbourne initiative at 4.2.3 was again referred to.  It was said that this policy 
requires mandatory height controls only if they are appropriate. 

Reference was also made to PPN59.  This was said to provide a useful guide to when 
mandatory provisions are appropriate.  It was said that the Practice Note highlights the need 
for a sound strategic basis for mandatory provisions and there must be an underlying 
objective to be achieved. 

It was noted that properties along Bourke Street have varying development and site 

characteristics at present, including depth from Bourke Street, and thus they have differing 
development potential – which would be inadequately dealt with by the 15 metre 

mandatory ‘blunt tool’ applying to the whole of each site. 

Mr Peake’s submissions at the Hearing for this submitter reinforced these arguments and 

said that there was no evidence that the past operation of discretionary controls had failed 
to achieve the objectives sought for the area.  He nevertheless went on to lead evidence 
from Mr Biles who supported a mandatory height control along the Bourke Street south 
frontage of 25 metres (to a depth of 10 metres). 

Mr Peake’s submissions also included: 

It is submitted that planning encourages developments that consider 
and respond to their context.  Every site in Bourke Street is different and 
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what is a site responsive design will depend on the attributes of a 

specific site.  By way of comparison, a mandatory 15 metre height 
control is a “one size fits all” control which will unreasonably stifle future 

development in Bourke Street, without there being any corresponding 
benefits. 

5.7 This precinct is within the Melbourne CBD.  It is valuable real estate.  It is 

real estate that should be developed and redeveloped as economic 
circumstances dictate, subject to there being clearly defined outcomes 

for the precinct, through the purposes and decision guidelines of the 
DDO and in the LPPF. 

Mr Peake also asserted that the Amendment may be seen as seeking to ‘straight jacket’ all 
further built form into a notional box having a 15 metre height and should be rejected on 

this basis. 

Written Submission 9, by SJB Planning on behalf of the owner of the land at 18 and 20-22 
Little Bourke Street, Ms Lorraine Chow, opposed the particular height of 15 metres proposed 
to be imposed for this site but also opposed the mandatory nature of the control saying: 

…the proposal to impose a mandatory 15m over the whole of both sites… will 
unreasonably restrict the future development potential of both sites, will 
diminish any realistic incentive for the existing building to be replaced or 
refurbished, and will jeopardise the ability for the existing commercial hotel 
operation to adapt to market expectations and remain viable. 

The joint written submission by the group of Bourke Street owners and occupiers 
(Submission 11(2)) opposed the mandatory nature of the controls .  The submission included: 

  We do not support the urban design analysis undertaken in the 
background reports, and this did not consider the implications of the height 
controls on a site by site basis. 

 The objectives relating to heritage and protecting viewlines of Parliament 
House can be met without the use of a rigid planning tool like a mandatory 

DDO. 

 The existing planning controls, which included a DDO with a discretionary 
height control as well as a Heritage Overlay, allows for discretion based on 
a contextual response.  These controls have been in place for a very long 

time and there is no evidence to suggest they are not operating effectively. 

Mr David Zeimer, who indicated he owns properties in Bourke and Crossley Streets and who 
was one of the group of signatories to Submission 11(2), also made an individual written 

submission (Submission 10), opposing the new controls, arguing that discretionary controls 
have ’worked in the past’. 

Codognotto Nominees15, as owners of 23-29 Bourke Street, made a written submission via 
an agent (Warwick Bramich of Alexander Robertson as Managing Agents).  It opposed the 

introduction of mandatory height controls and requested the reinstatement of discretionary 

                                                 
15

 See Footnotes 4 and 7.  However we recognise that Codognotto Nominees is a different legal entity to Mr 
Codognotto himself. 
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controls as had been in place before 27 June 2014.  These were described as having worked 

well.  It was said that mandatory controls are not justified as there is no consistent built form 
and height on the south side of Bourke Street; and the Hotel Windsor and Salvation Army 

buildings, which take up considerable lengths of frontage, exceed the 15 metre height 
proposed.  The submission went on: 

Mandatory height controls stifle innovation and flexible design solutions that 

respond to the opportunities and constraints for individual sites.  The central 
city is a dynamic environment where policies encourage innovation and 

development. 

Opposition to mandatory height controls was also expressed in written Submission 16 by 

Mimar Nominees Pty Ltd.  It was said that mandatory controls are not justified as there is no 
consistent built form and height on both sides of Bourke Street that would be ‘preserved’ by 

the mandatory controls.  It was said: 

The combination of discretionary height controls and heritage controls has 
worked very well in the past to guide appropriate planning outcomes and it is 
unfair that all land owners in the Bourke Hill precinct are burdened with 
mandatory height that impose significant development constraints. 

Submission 17 from Fyfe Earth Partners on behalf of their multiple clients in Bourke Street 
requested the restoration of discretionary controls as had previously existed rather than the 
mandatory controls as proposed.  It was said that mandatory heights had not been justified 
in the Bourke Hill Precinct.  The certainty of absolute height was acknowledged but was said 

to be offset by the loss of design flexibility to respond to the site opportunities and 
constraints of particular sites.  It was also said that the ‘blunt instrument’ of mandatory 
height controls is a simplistic approach that does not recognise that, for small city sites in 
particular, there needs to be flexibility to achieve the best design outcome.  It was further 
said that while there is a stated design intent to protect the existing ‘consistent lower scale 
built form’ of the Precinct, there is no consistent height on the southern side of Bourke 
Street, with some buildings such as the Hotel Windsor annex and the Salvation Army 
building being considerably higher.  It was submitted that there are more buildings in the 15-
19 metre category than the 10-14 metre category. 

The presentation by Ms Withers at the Hearing argued that the principle of site responsive 
design underpins the performance based approach embodied in VPP based schemes .  She 
set out a long list of the site constraints and opportunities for her clients’ land and submitted 
that the flexibility afforded by discretionary controls would support a creative outcome on 
this small site. 

Ms Withers also referred to PPN59 and had reviewed some panel reports .  She said that the 
general position appears to be that mandatory controls are only justified in exceptional 
circumstances where it can be clearly shown that discretionary controls are inadequate to 
achieve the desired outcomes.  She cited examples of successful redevelopments in Bourke 
Street which had been done under discretionary controls .  Ms Withers also said that the 

development pressures in Bourke Street were, in her view, not high.  She noted that a 
review of all DDO schedules in the Planning Scheme had indicated the presence of 12 DDOs 
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which applied mandatory height controls whereas 27 had applied discretionary height 

controls. 

The submission by AXF Group (Submission 20) indicated that the contracted owner of 59-63 
Bourke Street has his own vision for the Precinct, but that its elements can all be preserved 

by use of discretionary controls on the south side of Bourke Street.  These elements included 
preserving the Parliament House view lines, minimising shadowing in Bourke Street and of 

Parliament House, preserving the prominence of certain heritage buildings, generally 
maintaining lower built form than elsewhere in the CBD and preserving the quality of the 

public realm and pedestrian amenity.  It was said that mandatory height controls are not 
justified for the south side of Bourke Street for a number of reasons, including that there is 

no consistent built form and height that would be preserved, and they would inappropriately 
impose constraints on flexible contextual design solutions. 

Submission 21 by Melbourne City Council made no comment on the proposed height 
controls. 

The submission by Collie Pty Ltd on behalf of the occupant of 73-77 Bourke Street, Marais 
Pty Ltd (Submission 22) opposed the 15 metre mandatory control that would apply to the 
property occupied by their client on a number of bases: 

 There are 11 buildings already exceeding the 15 metre height and it would be 
unreasonable for them to have to be reduced to 15 metres in height if redeveloped. 

 An increase in height of Bourke Street buildings would have minimal effect on the 
visibility of Parliament House (which has only partial visibility now). 

 Restrictive heights result in an unnecessary loss of flexibility which is a key feature 
of the Victorian performance based system. 

The submission went on to refer to a number of existing policies in the Planning Scheme 

which already seek to protect the Bourke Hill area.  It submitted that the present planning 
policy framework provides sufficient guidance for the Precinct.  It also made reference to 

PPN59, saying that it indicated that mandatory provisions are only to be considered when it 
can be clearly demonstrated that discretionary provisions are insufficient to achieve desired 

outcomes. 

The written submission by Gahlin Pty Ltd (23) gave general support to the Amendment and 

impliedly to the mandatory controls. 

At the Panel Hearing, the Minister’s presentation by Ms Porritt addressed the issue of 
compliance with PPN59.  She noted that mandatory controls, while not favoured by some 
panels and in many circumstances, have continued to have a role in Victoria’s planning 
schemes.  Examples were cited of where they are in place to protect heritage character 

(South Yarra and North Melbourne) and views along the bayside (Bayside, Kingston and 
Mornington Peninsula municipalities).  It was also noted that the new residential zones 

under the VPP have the option of mandatory height controls. 

The submission responded to the questions asked in PPN59 about the appropriateness of 

mandatory controls.  The first is: 

Is the mandatory provision strategically supported? 

On this, Ms Porritt’s submission included: 
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7.1.5.1 A significant amount of work has been done to establish whether the 

proposed height limits are strategically supported.  First the heritage 
significance was assessed in detail and documented.  Second the 

implications of the significance together with other urban design 
issues such as sunlight penetration were considered before settling on 
the height for each area. 

7.1.5.2 The strategies sought to be supported by the amendment relate to 
protection of iconic buildings and view lines, of the fine grain historic 

context of Bourke Hill and the high level of amenity. 

7.1.5.3 It is submitted that there is ample strategic justification on the basis 

of the work completed in support of the amendment and the many 
complementary provisions within the Melbourne planning scheme 

together with the clear guidance in Plan Melbourne to “implement 
planning provisions for mandatory height controls in and around 

appropriate central city locations such as the Bourke Hill precinct and 
East Melbourne.” 

7.1.5.4 It is clear that the measure is designed to protect the special 
character of Bourke Hill identified in the Statement of Significance 
and Bourke Hill Review. 

Her submission in response to: 

Is the mandatory provision appropriate to the majority of proposals? 

included: 

7.1.6.1 It is also clear that a mandatory provision is appropriate to the 

majority of proposals if the height limits are exceeded in each or 
many cases.  The consistency of the built form would be lost well 

before a majority of non-compliant proposals were observed. 

The third question addressed was: 

Does the mandatory provision provide for a preferred outcome? 

The submission was: 

7.1.7.1 Clear preferred outcomes are identified in the design objectives.  The 
strategic underpinnings are also apparent from the Bourke Hill 

Review which is sought to be included as a reference document within 
the Scheme. 

7.1.7.2 This is a case where it is clear that the proposed mandatory provisions 
will resolve divergent opinions within the community as to a preferred 

outcome when a consistent outcome is necessary.  It is apparent from 
submissions and the community interest in this area that there are 
divergent opinions about the appropriate built form for this area.  It is 

likely that this panel hearing will demonstrate this point. 

7.1.7.3 This is also a situation where it is apparent that development pressure 

for the area is mounting and that there is likely to be constant 
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pressure for development outcomes well above the previous 

discretionary height limits – certainly the Windsor approval and the 
original application for the Palace Theatre site demonstrate this 

proposition. 

7.1.7.4 There are some current approvals exceeding the proposed control and 
some minor exceedances, however the Hotel Windsor approval 

clearly involves a height well above what is proposed.  It is submitted 
that this is an appropriate time to clearly mandate built form 

outcomes.  It would be a poor result to wait for further approvals 
beyond the proposed to demonstrate the need for mandatory 

controls or if the approved height for the Hotel Windsor sets the 
benchmark for future approvals under a discretionary control. 

The fourth question was: 

Will the majority of proposals not in accordance with the mandatory 
provisions be clearly unacceptable? 

It was submitted: 

7.1.8.1 It is submitted that it is clear that the majority of proposals which do 
not meet the mandatory height limits will not be appropriate.  The 

limits have been set at a level that ensures retention of the key 
attributes of the area and exceedance by the majority of proposals 

would clearly result in the inability to deliver: 

 views to and space around iconic buildings and the dominance of 
low-scale continued contribution heritage buildings; 

 a consistent fine grain and low scale environment; and 

 a high level of amenity within the precinct; and 
 the other outcomes set out in DDO62. 

The final question addressed was: 

Will the mandatory provisions reduce administrative costs? 

The submission was: 

7.1.9.1 There is a clear potential for the costs of administration to be 

reduced.  There will be less scope for VCAT appeals. 

7.1.9.2 There is also likely to be a saving in the processing of applications 

where there is a lesser need for iterative applications where one 
important criteria is clearly settled. 

7.1.9.3 In addition mandatory controls would give greater certainty to people 
making investment decisions within the area. 

In her reply for the Minister, Ms Porritt, while noting the general position that mandatory as 
against discretionary controls need to be justified in accordance with PPN59, submitted that 

mandatory controls here have the clear strategic support of the Plan Melbourne initiative.  
She noted Mr Biacsi’s concession in this regard.  She said that the proponent had no need to 
rely on any argument as to whether there had been a shift towards mandatory controls. 
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Ms Porritt also commented in her reply that Mr Deutscher was the only witness who did not 

accept that there was justification for some form of mandatory controls within the area.  

Ms Porritt nevertheless said at paragraph 5.10 that the: 

…question for the Panel is whether the extent of mandatory controls 

proposed by this amendment is appropriate.  It is supported by Mr 
McGauran (with some preferred amendments) and supported by the 

logic and analysis set out in the Bourke Hill review. 

5.11 The mandatory height limit of 15 m is set above the current height of 
most buildings with only 11 buildings within the precinct currently 
exceeding the nominated height.  This allows some flexibility for 
redevelopment without compromising achievement of a low scale 
built form. 

5.12 The setback from Bourke St to higher built form is appropriate and 
the Panel can observe the effect of that setback by viewing the 
existing buildings set back at this distance along laneways and with 
the assistance of the Department’s model.  Mr Biles has suggested a 
setback of 25 m rather than 33 m to higher built form or a discretion 
to move to 25 m from the street frontage.  This is a matter for 
consideration by the Panel. 

She also said: 

5.15 The amendment proposed allows for a certainty as to likely outcome 
for this precinct in terms of height.  There remain opportunities for 
change.  The current version of the Palace application for example 
(although it may or may not be approved) fits within the current 
mandatory height limits in place and proposes a significant change 
within the area. 

5.16 It is clear the previous provisions did not preclude a 99 m application 

for the [Palace Hotel site] from being supported by consultants 
reports – albeit the Applicant now says that this built form is not its 

present intention. 

She noted that it was Mr Biles’ evidence that a 15 metre discretionary height control would 

not preclude an outcome involving a 25 metre street wall and a 40 metre ultimate height 
and that ‘It is Mr McGauran’s evidence that this is an area in which discretionary controls are 

not enough and mandatory controls are required’. 

She submitted: 

5.19 The consideration of precinct wide values needs to be considered in a 

forum such as this and the outcomes included in the planning scheme 
in a way that ensures the outcomes identified are unambiguously 

achieved.  Planning scheme provisions with mandatory controls 
identifying which is the scale sought to be preserved is the most 
effective way to ensure that this outcome is achieved. 
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5.20 Submitters have attempted to characterise the amendment as an 

attempt to “freeze” the built form of the precinct without due regard 
to the role of the precinct as part of the central city.  This 

characterisation is neither fair nor accurate as: 

 The amendment clearly allows some change even in mandatory 
height control areas given the height is set above and in some 
cases well above most facade heights; 

 The Bourke Hill Review clearly includes all relevant policies as 
policies considered in coming to the recommendations; 

 Mr McGauran considered these issues in his review of the 
amendment (a point which he was clear about in cross-
examination); 

 The review includes discretionary heights in a number of areas 
which allow for significant change within the precinct. 

5.21 In any case, it is central to the premise of the amendment that the 
low built form character forms part of the special character of this 
precinct.  It is not intended that it be dealt with in an identical manner 
as the rest of the Melbourne CBD.  It follows then that very clear 
controls are required to ensure this outcome in the face of 
development pressure as Mr McGauran has indicated. 

4.6.3 Discussion and conclusions 

The opposition to mandatory controls on the part of submitters  was generally quite 
strenuous and often absolute.  For at least some submitters it appeared to be a means to 
achieve a relaxation of what they regarded as onerous controls . 

The arguments advanced against mandatory controls in the main related to the nature of 
the VPP system of planning – it being one designed to optimise the exercise of discretion 

with applications assessed against performance standards and policy, rather one where 
absolute controls which restrict discretion are normally applied.  These submissions referred 

to PPN59 and the views of other panels and advisory committees on mandatory v 
discretionary controls.  A second common argument advanced was that the mandatory 

height restriction would preclude a site responsive design and prevent developments 
responding to the site opportunities such as orientation or proximity to taller buildings. 

Some submitters, however, did not oppose mandatory controls outright but rather only for 

parts of the Precinct.  They generally opposed mandatory heights for their own site at least, 
though there were some exceptions to this.  There was perhaps greatest acceptance of 

mandatory height controls along the Bourke Street frontage with some submitters 
supporting a mandatory but higher street wall and others supporting the exhibited 15 metre 

control.  The professional witnesses did not necessarily oppose mandatory height controls. 

The Panel has considered the objecting arguments raised around the issues of the nature of 

the VPP, the content of PPN59 and the findings of other review bodies.  Our response to 
those arguments are as follows: 
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(i) Consideration of Advisory Committee findings 

Comments against the imposition of mandatory height controls in the Precinct by the 
Windsor Hotel Advisory Committee have been given little weight in the current context. 

The Committee’s principal function was to consider a single permit proposal.  The 

Committee’s commentary on precinct wide height controls, provided in response to its 
terms of reference, was apparently not based on any comprehensive strategic analysis of 

heritage values and the character or desirable built form outcomes for the Precinct as a 
whole, such as has been undertaken for the present Amendment. 

The Panel notes that the terms of reference for the Committee (as recorded in its own 
report) included: 

Adequacy of the planning controls: 

 Comment on the Statement of Significance for the Bourke Hill Precinct. 

 Comment on whether the current discretionary height control that applies 
to the site (Design and Development Overlay, [DDO2] in the Melbourne 
Planning Scheme) should be mandatory. 

 Comment on whether the current discretionary height controls over the 
area bounded by Spring Street, Little Collins Street, Exhibition Street and 

Little Bourke Street should be mandatory. 

The ‘consideration of the issues’ section also required the Committee to assess: ‘The effect 
of the proposal on the Parliament precinct with consideration to any relevant legislation in 

relation to the Parliament’. 

While there is some discussion in the Advisory Committee report about the Precinct as a 

whole and mandatory heights are not supported, as Ms Porritt submitted, the assessment 
does not appear to have been informed by any evidence nor by any in depth strategic 
analysis or competing evidence presented to the Committee. 

The Panel notes that there was a very limited number of parties to that Committee 
proceeding and the only evidence presented was that called by the Applicant in relation to 
hotel design and management issues and economics .  The heritage implications of the 
development for the Precinct do not appear to have been the subject of evidence.  The 
Committee comments in its report that the heritage impacts of the proposed development 
would be dealt with in the context of the Heritage Act application. 

Also we note that the judgment about mandatory controls for Bourke Hill was made in the 

context of the then DDO2 controls which imposed a suite of three height controls only – 15, 
23 and 60 metres.  The Committee was specifically asked to respond to the question of 

‘whether the [then] current discretionary height controls … should be mandatory’ (Panel 
emphasis). 

The Committee found the package of controls unsatisfactory in terms of their collective 
operation and any strategic basis. 

The package of height controls before this Panel is quite different in terms of the range of 

heights, their geographical application, and the presence of a mix of discretionary and 
mandatory controls. 
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The Panel considers that the present assessment of height controls for the Precinct is a ‘first 

principles’ strategic inquiry involving an analysis of the values of the area as a whole and 
whether the proposed controls support those values.  It is essentially a different type of 

assessment from that required of the Committee. 

The Advisory Committee process was also was more than five years ago now when 
development conditions in the Precinct or CBD may have been different.  The Panel agrees 

with those submissions that have argued that the Precinct and nearby areas have been 
subject to recent development pressures or are now potentially subject to such pressures.  

These do not appear to have been an issue at the time the hotel proposal was first being 
considered.  Recent development pressures are represented by the Palace Theatre 

proposals, another high rise proposal just outside the Precinct in Spring Street.  The recent 
sale of the Job Warehouse may also be seen as presenting an opportunity for 

redevelopment. 

Importantly also the Plan Melbourne initiative suggesting mandatory height controls in 

Bourke Hill was not in place when the Advisory Committee made its recommendations. 

(ii) Consideration of Planning Practice Note 59, ‘The Role of Mandatory Provisions in 
Planning Schemes’ 

So far as other panels considering whether mandatory controls should be supported are 

concerned, it is clear that there are some divergences of outcomes in terms of support for 
mandatory controls, but it would appear that there generally has been an acceptance that 

assessment against PPN59 is appropriate. 

It appears to the Panel that assessment against the criterion of ‘Is the mandatory provision 
strategically supported?’ will frequently be most influential in determining support.  The 
subsidiary questions under the principal question are: 

Does the proposed measure have a sound strategic basis having regard to the 

planning objective to be achieved and the planning policy framework 
generally? 

Does the proposed mandatory measure clearly implement a policy or achieve 
an objective rather than just being a prescriptive tool? 

The Panel considers, as discussed earlier in Section 4.4, that this Amendment is strategically 
justified and can be directly linked to policies at State and local level .  The Amendment very 
clearly implements stated policy in Plan Melbourne.  Whether that policy is ’political’ as was 
asserted is not for this Panel to say – in any case Plan Melbourne forms part of the policy 
framework for our assessment. 

The Panel notes the findings of the recent Bayside panel’s review of decisions and their view 
that the prevailing ‘state of play’ includes: 

 Mandatory provisions should be applied in exceptional circumstances and 
only where justified and necessary. 

 A mandatory maximum height should not be applied where approved or 

existing buildings already exceed that height. 
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With respect to those findings, the present Panel believes that this is indeed a case of 

‘exceptional circumstances’.  The ‘unique’ characteristics of Bourke Hill are stressed 
throughout the strategic background documents.  We have been persuaded that it is the 

only low scale precinct in the CBD where nineteenth century buildings from the pre-boom 
period make a major contribution to streetscape and heritage values.  The submitters and 
witnesses, with few exceptions, agreed that the area has these special values.  The view to 
Parliament House along the Bourke Street central spine to the Precinct is also an 
‘exceptional’ feature of the area.  It may not be the Shrine of Remembrance, which has a 
different context as a place of solace and reflection, and (where mandatory controls on 
viewlines already apply), but the Parliament is the key governmental building in the State. 

With regard to the criterion ‘Are the controls justified?’, the Panel believes that they are in as 
much as the Precinct is under some development pressures. 

With regard to the question ‘Are mandatory controls necessary?’, perhaps they have not 
been so in the past, as was asserted by Mr Pitt, Mr Jackson and others, but as development 

pressures mount, mandatory controls will set clear parameters around acceptable 
development outcomes.  In this respect, the Panel is mindful that the initial redevelopment 

proposal for the Palace Theatre site was for a 99 metre building – many times higher than 
the 15 metre discretionary control.  The Panel agrees with the National Trust submission 
that it is appropriate that a pro-active approach be taken to managing change in this 
precinct rather than leaving it to ‘after the horse has bolted’. 

We note the Bayside panel’s finding that mandatory height controls are not appropriate 

where buildings already exceed the incoming height controls .  There are 11 such buildings in 
the Precinct.  In Section 4.10, however, the Panel supports the introduction of a ‘like for like’ 

replacement building clause which would allow redevelopment of those sites to their 
existing level notwithstanding the new controls.  The number of buildings affected is not 

great and the ‘like for like’ provision allows a reasonable outcome. 

The Panel notes that the Advisory Committee for the Hotel Windsor also reviewed some 
contemporaneous panel reports when considering the issue of whether mandatory controls 
should apply in the Bourke Hill area.  One of these was the report by the panel considering 
Amendment C33 to the Manningham Planning Scheme regarding Doncaster Hil l.  The 
Committee commented in relation to the panel support given to mandatory controls at 
Doncaster Hill: 

In the Manningham case, the controls were based not just on a comprehensive 
planning strategy, but also on a detailed analysis of alternative urban forms.  
The analysis examined both visual and amenity impacts, leading to 
development of building envelopes designed to maximise achievement of the 

strategy's objectives. 

That Panel considered that the thoroughness of the strategic and analytical 
work in that case justified the use of mandatory controls for the key elements 
of building height, interface with the boulevards and the height of design 

elements. 

The Advisory Committee did not consider the controls which were already in place at the 
time (DDO2) on a discretionary basis has such a sound strategic basis  - quite the contrary.  
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The present Panel considers, as was true of Doncaster Hill, the strategic and analytical design 

work including a detailed analysis of alternative urban forms has now been conducted for 
Bourke Hill in the form of the Precinct Review and is adequate to support the imposition of 

mandatory controls for some parts of the Precinct. 

The Panel also considers that the application of mandatory controls is an efficient response 
in parts of the Precinct as the design requirements for development can be clearly defined.  

A number of submissions supported mandatory controls on the ground of efficiency and 
certainty. 

(iii) Height controls impacts on site responsive design 

So far as the argument that mandatory height controls inappropriately restrict site 
responsive design is concerned, it is acknowledged that site responsive design is a desirable 
approach to development and one which is complementary to performance based decision 
making such as underpins the VPP.  Site responsive design should be fostered wherever 
possible.  The Panel considers, however, that where an absolute height is strategically 
justified and is applied, that height limit is capable of being viewed as another site constraint 
to be taken into account by a designer. 

What this issue is perhaps truly about is that if mandatory controls are to be imposed, there 
has to be a good understanding that the height limit adopted does not preclude 

development opportunities, for all or most of the affected sites, which involve buildings 
taller than that height limit, but which do meet the built form outcomes sought by the 

controls.  In the case of some parts of the Precinct, the Panel has found that there are 
uncertainties about whether options for developments greater in height than the proposed 
limits may or may not exist.  In some cases we have recommended preferred heights, 
generally also with an absolute maximum. 

In conclusion the Panel considers that a mix of mandatory and discretionary heights are 
appropriate in the Precinct.  The discussion and recommendations about the application of 
the controls to the different parts of the precinct is included in Section 4.9 below. 

4.7 Should the DDO seek to achieve heritage objectives? 

4.7.1 The issue 

One of the issues raised in the Hearing was whether a DDO control is appropriate in 

managing heritage objectives and outcomes. 

Mr Peake’s submissions for his clients  included: 

…to the extent that the proposed height control is based on heritage 
considerations it is the wrong control.  Outcomes dictated by the significance 
of a heritage place are properly a matter for a Heritage Overlay.  A Design and 

Development Overlay is not the appropriate planning control to achieve 
heritage outcomes.  It is a control that relates to design objectives, not to the 

significance of the heritage place. 
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4.7.2 Submissions and evidence 

Mr Peake elaborated on this issue as follows: 

It is submitted that the five purported justifications for a 15 metre height limit 
(along the southern side of Bourke Street) do not withstand close scrutiny. 

3.2 The first two justifications relate to heritage.  That is the function of a 
Heritage Overlay, supported by appropriate heritage policy.  It is not the 
function of a Design and Development Overlay.  Under clause 43.02 the 
specific purpose of a DDO is: 

“To identify areas which are affected by specific requirements relating 
to the design and built form of new development.”  

3.3 By way of comparison, at clause 43.01 the purposes of a Heritage Overlay 
include: 

 to conserve and enhance heritage places of natural or cultural 
significance; 

  to conserve and enhance those elements which contribute to the 
significance of the heritage place; 

 to ensure that development does not adversely affect the significance of 
heritage places. 

3.4 All of the sites on both sides of Bourke Street are within HO 500 and the 
majority of the sites are within individual heritage overlays.  It is inevitable 
that heritage considerations will be the primary determinant of built form 
in this precinct. 

3.5 It is an inappropriate use of a DDO to encourage the retention of heritage 
buildings.  Whether they should be retained to their full extent, or whether 
they should be retained as shallow facades or, whether it is appropriate 
that they be demolished is a matter to be determined under the Heritage 
Overlay and relevant policy. 

Ms Davis’ submissions for the National Trust resisted Mr Peake’s position.  It was noted that 
there is no practice note concerning DDOs and there are existing DDOs that incorporate 
heritage objectives.  She referred to the acknowledgement in Ms Gray’s evidence that it is 
not uncommon for DDOs to include heritage related objectives.  Reference was made to 
DDO6 which applies maximum (discretionary) height controls in the World Heritage Environs 
Area around the World Heritage listed Royal Exhibition Building and Carlton Gardens. 

Ms Porritt in her reply supported the National Trust submissions on this matter.  She said 
that it was notable that in making his submissions on this issue, Mr Peake did not refer to 
any practice note or panel report.  She also noted that no heritage witness had made this 
point and Ms Gray, appearing as an expert witness for Jinshan Investments, had specifically 
supported the approach as appropriate.  She further said that a search of various planning 
schemes revealed numerous examples of DDOs making reference to heritage matters .  She 

supplied a bundle of such DDOs16 which include controls designed, amongst other things, to 

                                                 
16

 Hearing Document 70. 
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conserve heritage values principally by regulation of new development.  They include 

instances of mandatory controls and controls relating to height. 

Ms Porritt went on to say: 

Considering this argument from first principles it seems logical that a 

character or built form outcome which is responsive to a prevailing built form 
character formed by heritage buildings can be recognised in a Design and 

Development Overlay. 

She also submitted: 

Any claimed prohibition on recognising or responding to heritage character 
also does not sit well within the decision guidelines under the overarching…  
[DDO] at Clause 43.02 requiring consideration of, amongst other matters: 

 Whether the design, form, layout, proportion and scale of any proposed 
buildings and works is compatible with the period style, form, proportion 
and scale of any identified heritage places surrounding the site. 

Ms Porritt said that there is therefore no need to remove or alter references to heritage in 
the DDO. 

4.7.3 Discussion and conclusions 

The Panel does not consider that it is inappropriate to include heritage objectives in a DDO.  

Clearly DDO objectives which might seek only to conserve heritage buildings would be 

inappropriate, as the absence of demolition control under a DDO would mean that this 
objective could ultimately be frustrated – albeit very restrictive height controls under a DDO 

might act to dissuade redevelopment of heritage sites.  The HO is clearly the tool to apply in 
pursuance of heritage conservation of particular buildings of heritage significance. 

A heritage place may of course be a wider area or precinct such as is the case here.  Most 
often precincts contain a mix of buildings or elements which contribute to the heritage 
significance of the precinct and non-contributory buildings.  In the case of precincts, it is 
normally intended that development outcomes on all sites do not detract from or enhance 
the significance of the precinct.  In a precinct HO, unless relevant permit exemptions are 
included in an incorporated document, the permissions for demolition and for new buildings 
and works apply to all properties.  Therefore not only are the significant elements or 
buildings subject to demolition control and a requirement for permission for new buildings 
and works, but this also applies to their surrounds including non-contributory buildings.  The 

HO therefore might be said to alone be adequate to guide the form and detail of new 
buildings adjacent to significant buildings in a wider precinct. 

However it is the Panel’s view that, notwithstanding this level of control in a precinct HO, 
guided as it is by the Statement of Significance and the policy framework of the Planning 
Scheme, it may be beneficial as it is in the present case, to layer the HO with another 
planning tool which sharpens the understanding of, or places parameters around, acceptable 

design outcomes. 

The Panel notes that in the case of DDO62, the design objectives, correctly, are not 
expressed in terms of retaining the heritage elements of significance in the Precinct per se.  
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Instead they seek to ‘protect character’ (which in this case happens to rely in large measure 

on heritage values); to ensure the ‘prominence of the landmark heritage buildings ’; protect 
the context of the Parliament House viewlines; ensure that development respects and 

maintains the heritage significance of the place (as against the significant buildings per se), 
low scale built form, and valued public realm attributes; protect sunlight to streets; maintain 
pedestrian amenity and retain expansive sky views. 

In the Panel’s view all of these matters are a legitimate purpose for applying DDO controls.  

The general decision guidelines of the DDO referred to by Ms Porritt, also make it clear that 

seeking to achieve development outcomes consistent with the heritage characteristics of a 
place would not fall outside the proper use of a DDO. 

The Panel also observes that VPP tools other than the HO (and the DDO) have been used to 
support heritage objectives.  For example the Panel is aware of the Significant Landscape 
Overlay being used in combination with the HO to manage broad heritage landscapes. 

4.8 Does the Amendment deal appropriately with existing permits? 

4.8.1 The issue 

The written submission for Windsor Holdings Pty Ltd argued that the Amendment had failed 
to adequately to take into account the permit which had been granted for the rear of the 

Hotel Windsor site at 137 Spring Street allowing its redevelopment as a 93 metre building, 
and allowing the redevelopment of the hotel annex building on the corner of Bourke Street 

(at 1-17 Bourke Street) to around 30 metres in height.  The permit was issued by the 
Minister for Planning on 8 February 2010 when a discretionary height control of 23 metres 
applied to the site. 

Other submitters made reference to this matter suggesting that the Amendment heights 
should be adjusted in response to the development.  They included Ms Withers, for the 
owners of 31-33 Bourke Street and 22 Meyers Place, who submitted that the height of the 
approved Hotel Windsor development should have been a factor considered in determining 
heights for this part of the Precinct.  It was also Mr Biles’ evidence that heights in the area 
around the hotel site should be permitted to be greater and allow a gradual stepping up 
from lower areas. 

4.8.2 Submissions and evidence 

The Hotel Windsor written submission noted that clearly the approved heights for the 
redeveloped hotel exceed the proposed mandatory controls.  It went on to say: 

When built, the development will be a significant departure from the proposed 

controls, and will render the controls as they apply to the Hotel Windsor site 
redundant and irrelevant. 

It was also noted that the existing annex building is already approximately six metres above 
the proposed mandatory height limit for that part of the site of 15 metres. 

At the Hearing, Mr Canavan advised that the site of the hotel has the benefit of planning 
permit 2009/001687 issued by the then Minister for Planning on 4 November 2010, after 
considering the report of the Advisory Committee appointed to consider the application and 
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more general matters around the proposal.  The Advisory Committee had supported the 

granting of the permit.  The Advisory Committee tasks and general conclusions are set out in 
Section 1.3 of this report together with the relevant heights of the permitted 

redevelopment. 

Mr Canavan submitted that development pursuant to the permit had commenced.  The 
works, set out in paragraph 7 of his submission, were the construction of a builders’ entry, 

removal of an internal stair and work to the roof top chiller.  He also said that investigative 
works are ongoing as there are no structural, servicing and hazardous material plans 

available.  Initial removal of asbestos has also occurred necessitating closure of 12 hotel 
rooms together with some protective stabilisation of building features to be retained.  He 

noted also that three permits had been granted for the works under the Heritage Act 1995 
(Heritage Act) with a consistent expiry date of 3 September 2018. 

Notwithstanding the earlier written submission that suggested that the incoming controls 
would be irrelevant, Mr Canavan nevertheless resisted the imposition of mandatory controls 

on the hotel site. 

Mr Raworth in his heritage evidence for the hotel interests, included the following: 

The proposed height controls across the site fail to recognise the potential for 
higher scale development to be contemplated along the south side of the 
Hotel Windsor site’s Windsor Lane frontage in the manner that has been 
permitted. 

Development in this location, when viewed from Spring or Bourke Streets, will 
be at such a substantial setback as to read as a relatively distant element that  
is set against a backdrop of existing high rise development.  It will also be in 
part screened by built form along the Bourke, Spring and Little Collin Street 
frontages. 

It is my view the approvals for this part of the site had appropriate regard for 
issues in relation to views and sightlines within this heritage precinct, and 

made appropriate judgements about balancing heritage outcomes that 
included maintaining the significance and viability of the Windsor Hotel. 

Similarly, the proposed height controls do not countenance development at 
the corner of Bourke and Spring Streets of the scale that has been permitted, 

even though the permitted development was considered and amended by 
condition having specific regard for the heritage values associated with the 

Hotel Windsor and the Bourke Hill Precinct. 

Again, in my view the approvals for this part of the site had appropriate 
regard for issues in relation to views and sightlines within this heritage 

precinct, and the proposed mandatory control is not warranted. 

Mr Raworth referred in his written evidence to the height controls as proposed ‘making the 

processing of future permits or permit extensions problematic..’. 
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He also said: 

…the proposal to make the height limits mandatory would establish an 
obstacle to good decision making in relation to the significant site that is the 
Hotel Windsor. 

He further noted that: 

If the permits for the proposed development of the Hotel Windsor were to 
lapse, it would be necessary for the owner to reapply for new permits. 

The evidence by Mr Biacsi for the hotel interests also included that, because the most recent 
extension request for the permit was refused, the development of site in accordance with 
the permit would remain under threat until it is completed. 

The submissions by Ms Porritt for the Minister acknowledged that the height controls in area 
B2 reflected the current scale of buildings and, at the time of the Precinct Review, 

redevelopment of the Hotel Windsor site in accordance with the planning permit granted in 
2010 was ‘considered a remote possibility’.  She submitted that ‘it is accepted that the 

chances of this occurring has been increased by commencement of development (albeit 
modest work having been performed to date)’.  It nevertheless was the Minister’s submission 

that despite the applicant having received written confirmation from the relevant agencies 
that all pre-commencement conditions for the demolition works had been satisfactorily met 

and some works had been undertaken before Christmas 2014: 

There remains no certainty that the development will be completed or 

completed within the time allowed by the permit. 

It went on to say: 

…consideration of this amendment ought consider the most appropriate 

control on the basis that the proposed development may or may not be 
completed as approved. 

Ms Porritt submitted that the Hotel Windsor interests are entitled to act in accordance with 
their permit but the height controls should not be designed to facilitate the outcome 
represented by the present permit.  The submission noted that if the redevelopment 
proceeded in accordance with the permit, or no redevelopment proceeded and no further 
permission were sought in the short to medium term, then the height controls would be of 
little consequence.  It would only be if application were made for another form of 
development, application was made to amend the permit or the existing permit was again 
sought to be extended, that the Amendment would weigh against those applications. 

Her submission also commented on the role and findings of the Hotel Windsor Advisory 
Committee.  It was said that the Committee’s role was to be distinguished from that of the 
present Panel.  The Committee was considering a single proposal with specific reference to 

the viability of the hotel; the work for this Amendment was not before the Committee; the 
Plan Melbourne references to Bourke Hill were not in place; and the planning controls at the 

time were found to lack rigour. 

It was submitted that in these circumstances changing the Amendment to support the 
ongoing approval is not required. 
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Ms Porritt reinforced this submission in her reply for the Minister: 

5.18 This amendment is the opportunity to consider the appropriate 
outcome for the precinct as a whole, rather than being constrained, as 
future decision makers are, by the need to consider each site in 

isolation. 

Mr McGauran was also of the view that the proposed controls are appropriate when the 

values of the broad Precinct are taken into account. 

4.8.3 Discussion and conclusion 

This issue of whether existing permits have been adequately taken into account in the 
Amendment applies to the Hotel Windsor site only.  The Panel gave directions before the 
hearing requesting that information be supplied about any permits that were to be acted 
upon in the Precinct, and this permit and permission for only minor works to some other 
premises were identified. 

The Palace Theatre site redevelopment, which was discussed at the Panel Hearing, has not 
been granted any permission.  It is the subject of current VCAT proceedings and at the time 
of writing, the outcome of those proceedings is not known.  In any case the Panel was 
advised that the latest redevelopment proposal for the site is a substantially scaled down 
version of what was proposed initially and is in compliance with the interim controls.  Those 
controls so far as that site is concerned are consistent with the exhibited Amendment 
controls. 

Concerning this matter, the Panel has found the Hotel Windsor’s own submissions 

somewhat inconsistent.  On the one hand it was said in the written submission that the 
granting of planning permit 2009/001687 (which permits a redevelopment height of the rear 

of the main hotel building well in excess of the proposed height controls), and the 
commencement of works under that permit, have rendered the proposed height controls 

‘redundant and irrelevant’.  On the other hand, the submissions and evidence at the Hearing 
strongly resisted the controls despite that they had been said to be ‘irrelevant’. 

It was suggested instead that appropriate controls might be the application of a street wall 
height requirement on the main part of the site of 23 or 25 metres with discretion to the 
rear to allow development to the approved height; and a height control on the annex 
portion of the site (possibly applying an exemption clause) effectively allowing the approved 
development. 

It appears to the Panel that if the height controls are truly irrelevant or redundant in light of 
the operative permit as claimed, then, so far as the land owner is concerned, it should make 

little difference what the new provisions are.  It can only be, as Mr Porritt submitted, that 
there is concern that if application were to be made for another form of development, to 

amend the permit or for the existing permit to be extended, that the Amendment would 
weigh against those applications.  In this respect we note the comments in Mr Biacsi’s and 

Mr Raworth’s evidence concerning ‘unforeseen circumstances’ and the height controls as 
proposed ‘making the processing of future permits or permit extensions problematic..’ 

respectively. 
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In relation to this issue, the Panel agrees with the Minister’s submission that ‘…consideration 

of this amendment ought consider the most appropriate control on the basis that the 
proposed development may or may not be completed as approved.’ 

It would have to be said that the two scenarios – completion and non completion of 

development - are quite different.  A 93 metre tower set back some 23.5 metres from 
Bourke Street will, in the Panel’s view, be seen as a major element in the Precinct.  The 

present rear portion of the Hotel Windsor, while it presents a quite imposing wall to 
Windsor Place, is a much more visually recessive element in the Precinct. 

It is finally not possible to resolve the uncertainties around the completion of development 
in accordance with the permit and the inconsistency in the Windsor’s own submissions. 

The Panel considers that it is not appropriate to be directed in our assessment of this part of 
the Precinct by the need to protect or extend an existing permit entitlement which is seen 
under threat at present (Mr Biacsi’ evidence).  The Panel in coming to this conclusion should 
not be seen to be making any judgment as to the appropriateness or otherwise of the permit 
having been granted on a balance of economic and other policy considerations. 

The Panel considers that the appropriate way to approach the matter of what height 
controls should apply to the Hotel Windsor site is to consider whether they are strategically 
justified and take into account submissions on that matter presented in the normal way.  We 
would comment that if height controls were introduced for the Hotel Windsor site which 
precluded a future development application for a desirable development (however that 
might be judged), it would always be possible for the development to proceed via a 

combined permit/amendment application under section 96 of the Planning and Environment 
Act 1987. 

4.9 Detailed wording of DDO and ‘Bourke Hill Heritage Planning and 
Urban Design Review’ 

4.9.1 The issue 

A small number of submissions and some evidence raised issues with aspects of the wording 

of DDO62.  One main matter was the possible introduction of a ‘like for like’ clause.  The 
Panel itself also raised a small number of wording concerns. 

4.9.2 Submissions and evidence 

The written submission by Bourke Hill Pty Ltd (Submission 8) raised a number of concerns 

regarding the wording of the design objectives of the DDO, including that they did not link to 
the MSS or other Planning Scheme policies.  Particular concerns were: 

 The design objective ‘To protect the unique character of Bourke Hill’ does not link to 
any policy elsewhere in the scheme and therefore ‘exists in a vacuum’.  

 The design objective ‘To ensure development respects and maintains the heritage 
significance, low scale and built form and valued public realm’ is really three 

objectives.  The heritage significance is determined by the proposed Statement of 
Significance.  The low scale built form objective is not supported by a character 

study.  The particular characteristics of the public realm in this area to be protected 
are not identified. 
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 The design objective ‘To protect sunlight access to streets and key laneways, the 

steps and ‘forecourt’ area of Parliament House and public spaces’  is already given 
adequate policy guidance at Clause 22.02 but there does not appear to be a nexus 

between the policy and the proposed mandatory height controls. 
 The design objective ‘To maintain a high level of pedestrian amenity within Bourke 

Hill’ is already well supported by policy such as that at Clause 22.01.  There is no 
linkage, however, between the policies and the heights proposed, nor any 

justification for maintaining a higher level of pedestrian amenity than in other areas 
of the CBD where podium heights of 35-40 metres are accepted and towers are 
recommended to be set back 10 metres or more. 

 The objective ‘To retain expansive open air sky views for pedestrians along streets 
and key laneways’ is really a policy rather than a design objective for the DDO.  
Arguably this is a policy contrary to the Urban Design Principle in Clause 15.01-2 
which seeks a balance between excessive overshadowing and excessive exposure to 
sun. 

 The decision guidelines applying in the underlying CCZ1 require a specific site 
assessment to be supplied with applications for buildings and works and 
assessment of the project against a detailed set of guidelines .  The question is 
whether the 15 metre height control is therefore needed. 

Mr Peake’s submissions for Bourke Hill Pty Ltd and AXF Group at the Hearing also addressed 
some wording issues.  Most related to the issue of whether the DDO should refer to heritage 
matters.  This matter is discussed in Section 4.7 and the Panel has indicated its view that 
inclusion of such matters is not inappropriate.  He also sought to have the particular heights 
for Bourke Street south amended.  That is dealt with in Section 4.10.  There is no need to 

deal further with those aspects of Mr Peake’s wording changes. 

The other change suggested by Mr Peake relating to the design objectives was as follows: 
…delete “to protect the unique character of Bourke Hill” on the basis that 
this is adequately covered by the fourth dot point and the objective should 
be to respect and maintain rather than “protect”… 

Mr Biacsi in giving evidence for the Hotel Windsor, in addition to supporting mandatory 

height controls in some parts of the Precinct (though not on the Windsor Hotel site), 
suggested a number of other changes to the DDO schedule designed to allow further 

discretion in dealing with built form outcomes.  They included: 
 The introduction of an exception clause which would apply in the case of mandatory 

heights including as might affect the annex site17: 

A permit may be granted to replace or alter a building or works existing at 

the approval date but which do not comply with the Maximum Building 
Height specified in Table 1, only if the responsible authority is satisfied an 

increased height improves the amenity and enhances the urban character 
(and heritage) of the area (his addition in brackets). 

 Changing the references in the Built Form Outcomes for area B1 to ‘maintaining’ 
the low scale and fine grain, sky views etc to ‘respecting’ and ‘responding to’ those 

                                                 
17

 As applies in DDO15 with similar provisions in other DDOs. 
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characteristics; changing ‘no reduction’ in terms of overshadowing of public places 

to  ‘minimising’ overshadowing. 

He said that terms such as ‘maintain’ were too absolute when other parts of the document 
referred to ‘generally maintain’ and ‘reasonable level’ etc.  He also opposed extending the 

sunlight protection for the Parliament steps and forecourt to 11am to 4pm from 11am to 
2pm, noting that the Precinct Review had supported 2pm as the appropriate general 

criterion. 

The Minister resisted Mr Biacsi’s changes except that Ms Porritt in her reply indicated that 

the suggested changes to Areas B1 and B2 Built Form Outcome 6, to refer to new 
development ‘respecting’ and ‘responding to’ the high quality public realm, were supported. 

The Minister’s opening submission resisted any more general ‘like for like’ provision that 
would allow buildings already in excess of the height controls to be replaced to a level above 
the prescribed mandatory level.  Ms Porritt said such a clause was appropriate in the case of 
interim controls as currently apply, but when permanent controls  were introduced any new 
development should be required to meet the new requirements.  In her reply, however, she 
acknowledged that a ‘like for like’ clause would give flexibility for the redevelopment of the 
11 sites where buildings already exceeded the mandatory height.  She resisted Mr Biacsi’s 
replacement clause, however, on the basis that it appeared to allow built form even higher 
than the existing. 

In her reply, Ms Porritt also suggested that Clause 2 of DDO62 may need revision to make its 
intent clearer –  it is intended to apply in the case of buildings and works already above a 

mandatory height limit, and to allow some alterations and repairs to the buildings and works 
which are above the limit. 

At the Hearing the National Trust’s supported a replacement clause for those buildings 
exceeding the incoming mandatory height controls. 

The Panel also raised the matter of whether it was appropriate that ‘signage’ be listed as an 
exception to the mandatory height controls included at Clause 2 of DDO62.  This might result 

in or encourage signage to be located on rooftops which would not seem to be a desirable 
planning outcome in this Precinct. 

Ms Porritt in her reply supported amendments to Clause 2 to make it clear that only signage 
below the mandatory height is exempted in the case of a building already above the height.  

It would otherwise be acceptable to change over an existing sign, she said, but not add a 
new sign. 

The Panel has also noted an inconsistency in references to the Parliamentary viewlines in 
DDO62: 

 In the B1 area, an outcome sought is: 

The view lines to and from Parliament House continue to be dominated by 
Parliament House. 

 This is in contrast to one of the outcomes in B3: 

Development does not detract from, or intrude upon, the built form context of 
the view lines to and from Parliament House. 
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 In B4 the outcome is expressed as: 

Development does not visually intrude upon the Parliament House view lines 
(Panel emphasis). 

With respect to this matter, as noted earlier, the Precinct Review identified that due to the 
generous width of the Bourke Street road reserve,  that ’the vista itself is not threatened 
however the conditions or context of the vista are’ (Precinct Review page 33).  Mr Biles 
evidence was also that the viewlines themselves are not threatened. 

During the Panel Hearing, Mr Pitt pointed out a mapping error in the Precinct Review 
Appendix 1.  The map showing existing conditions/urban context shows the building on the 
south west corner of Little Collins and Spring Streets as 20-24 metres when the building is a 
podium development with a tower to 76 metres.  Ms Porritt accepted a change should be 
made to the map. 

4.9.3 Discussion and conclusions 

With respect to the above matters of wording raised in written Submission 8, the Panel 

considers: 
 There is ample policy in the Planning Scheme supporting the objectives of the DDO 

 The Precinct Review work clearly identifies the character of the Precinct 
 The overshadowing of the Parliamentary environs and other public areas such as 

laneways by buildings of different heights has been assessed as part of the Precinct 
Review 

 Protection of open sky views is not necessarily in conflict with the Urban Design 
Principle in Clause 15.01-2 to achieve a balance between excessive sunlight and 

excessive shade 
 The presence of a requirement for site analysis information in the underlying zone 

does not obviate the need for a clear statement about the acceptable height of 15 
metres along the Bourke Street frontage. 

Concerning Mr Biacsi’s suggested changes, the Panel considers the wording of the 
objectives, in particular the use of terms such as ‘maintain’ and ‘retain’ in the DDO is 
generally appropriate in that it would assist in avoiding a gradual erosion of the qualities of 
the public realm and would provides an unambiguous message about the outcomes sought. 

However the Minister’s support for the changes to Built Form Outcome 6 for Areas B1 and 
B2 has been noted, and we accept the change is appropriate in that case. 

So far as Mr Peake’s recommendation to delete the first design objective relating to 
protection of the unique Bourke Hill character is concerned, while the Panel agrees that the 

first objective is really repeated and more usefully expressed in the fourth more expansive 
objective, a deal of emphasis has been put on the ‘uniqueness’ of the Bourke Hill area in the 

investigations and evidence.  The Panel does not believe the deletion is necessary or 
appropriate. 

So far as the Clause 2 exemptions are concerned, the Panel considers that a ‘like for like’ 
provision should be added as applying to those buildings already in excess of the mandatory 
height when it would be introduced to enable their redevelopment if necessary.  It is only 

reasonable that existing buildings where redevelopment is proposed should be permitted to 
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continue at their existing height.  Given that the particular mandatory heights nominated for 

the various parts of the Precinct have been strategically considered, however, it is not 
appropriate that the exception provides for the heights to be even further increased as 

suggested by Mr Biacsi. 

The Panel considers that with the addition of a ‘like for like’ exemption in Clause 2, the 
exemption applying to works to that part of existing buildings above the mandatory height 

limit becomes clearer in intent, and is not in need of clarification, except that it may be 
better if the exemption referred only to ‘works’ (to a building) rather than to ‘buildings and 

works’. 

The Panel remains of the view that it is inappropriate that signage be an exception to the 

mandatory height control in the case of new buildings and existing buildings exceeding the 
height.  The placement of signage above the roof of buildings is inappropriate especially in a 

heritage precinct.  Perhaps if the exemption referred to a sign existing on the approval date 
this may limit the problem. 

The Panel considers that the wording of the built form outcome provisions  relating to all of 
the height areas within the Precinct should be reviewed to ascertain whether they 
appropriately refer to the view to Parliament or the built context of that view. 

The B1 outcome – ‘The view lines to and from Parliament House continue to be dominated 
by Parliament House’ makes no sense and should be split into two outcomes. 

4.9.4 Recommendations 

The Panel recommends: 

Add a ‘like for like’ exception to the mandatory heights in Clause 2 of DDO62 to 
the effect that a building which was, at the approval date, already of a height in 

excess of the stipulated mandatory height may be reconstructed to the same 
height. 

Delete ‘signage’ from the first dot point under Clause 2 in DDO62. 

Provide an exception in Clause 2 in DDO62 for the replacement of existing signage 
which exceeds the stipulated mandatory height for the relevant part of the 

Precinct. 

Review the Built Form Outcomes relating to all of the height areas within the 

Precinct to ascertain whether they appropriately refer to the viewlines to and from 
Parliament House or to the built context of that view.  

Split the Built form Outcome 3 for Area B1 referring to ‘The view lines to and from 
Parliament House continue to be dominated by Parliament House’ into two 
outcomes. 

Modify Built Form Outcome 6 for Areas B1 and B2 to read: 
New development should respect and respond to the high quality 
public realm and amenity attributes brought about by low scale 

heritage streetscapes, expansive open air sky views, sunlight access, 
minimal wind impacts, pedestrian connectivity, active street frontages 

and development of an intimate human scale. 
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Modify Appendix 1 Map in the Bourke Hill Heritage Planning and Urban Design 

Review, September 2014 (showing existing conditions/urban context) to show the 
building on the south west corner of Little Collins and Spring Streets as 76 metres 

rather than 20-24 metres.  

4.10 Particular heights 

4.10.1 The issue 

In all of the sections which follow, the essential issue is whether the proposed height 

controls for the area or site in question are appropriate. 

4.10.2 Submissions and evidence 

(i) Bourke Street (Areas B1, B3 and B4) 

The majority of submissions came from landowners or occupiers in Bourke Street itself.  

General submissions such as those from the National Trust and Parliament also addressed 
the proposed 15 metre mandatory limit for this part of the Precinct (B1). 

Submissions concerning particular properties have been set out below and the Panel has 

responded to each in Section 4.9.2. 

Bourke Street generally (Area B1) 

Submissions 11 and 11(2) were, as earlier noted, from a group of property owners and 
occupiers along Bourke Street, who signed a joint letter of objection (though some also 

made individual submissions).  Their objection asserted that the 15 metre mandatory height 
control was onerous, would unreasonably limit the future development potential of the 

Precinct and had not been justified. 

Mr Peake’ submissions at the Hearing for Bourke Hill Pty Ltd and AXF Group, who were 
amongst those property owners, included some general comments about the Bourke Street 
controls: 

A 15 metre mandatory height control on one of Melbourne’s principal east 
west streets: 

 will prevent appropriate redevelopment within this part of the CBD; 
 will prevent site responsive and contextually driven redevelopment of the 

few sites where redevelopment is not constrained by the presence of a 
significant building; 

 will adopt a ‘one size fits all’ approach which is inappropriate; 
 is not necessary to protect either the prospect view or aspect view of 

Parliament House; 
 is not supported by Practice Note 59. 

Mr Peake relied upon the urban design evidence of Mr Biles in arguing that the appropriate 
height control along the southern side of Bourke Street generally, should be a mandatory 25 

metres for the first 10 metres of setback with a 40 metre discretionary height to the south of 
that. 
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As noted in Appendix B of this report, Mr Akaoui for Bourke Hill Pty Ltd was permitted a 

reply at the end of the Hearing on the basis that he believed that some material presented 
to the Panel was new and not reflected in written submissions.18  He claimed to be speaking 

for the wider group of Bourke Street traders – those making Written Submission 11.  He 
supported the pre Amendment C237 discretionary controls under DDO2 and also suggested 
a revised form of DDO control being: 

 A mandatory street wall height of 20 metres – on Bourke and Spring Streets - 
allowing the taller heritage buildings to stand out 

 The street wall control applying for a mandatory standard 10 metres depth to 
coincide with that part of heritage buildings to be conserved 

 Beyond 10 metres from the Bourke Street frontage and elsewhere, discretion to 
allow site responsive design – no height was specified. 

He said that this arrangement should be supplemented by additional DDO controls relating 
to: 

 Design excellence (with a Design Review Panel appointed by the authorities) 

 Landscaping – green walls, planted terraces and an Urban Forest program 

 Environmental solutions - recycling and renewable energy 

 Heritage integration – Heritage building register and guidelines 

 Grants for assessing, designing, developing and restoring heritage buildings. 

Mr Biles evidence, because he had also been engaged by persons who had property interests 
in Little Bourke and Crossley Streets, also provided his views on suitable height controls on 
the northern side of Bourke Street.  While existing heights were generally acknowledged as 
lower than on the south side, he nevertheless again recommended a mandatory 25 metre 
height at the frontage.  He noted that a 40 metre tower set back only 10 metres  would cause 
overshadowing to the southern pavement and so recommended that ‘the 40m height should 
be contained to properties at the rear of those fronting Bourke Street on the north side.’   He 
recommended that the 40 metre height limit should be mandatory and that there should be 

a discretionary five metre setback above 25 metres where the building faced a laneway or 
small street.  He said that this would create a laneway condition as occurs at the 16 Liverpool 

Street apartments and allow sunlight and a sense of sky to remain. 

Mr Jackson as part of his submission at the Hearing produced various diagrams and cross 
sections along Bourke Street identifying different notional setback zones which might apply.  
One of the sections across Bourke Street illustrated potential future massing and how 
development might be increased in height as distance from Bourke Street increased – 
resulting in the bulk of additional development being placed against Little Bourke and Little 
Collins Streets.  He also produced elevation sketches notionally dividing the length of Bourke 
Street into sections which related to his general argument that more site responsive 
controls/designs were required. 

Ms Withers, who appeared at the Hearing for the owners of the property at 31-33 Bourke 
Street and 22 Meyers Place, also made general submissions concerning the Bourke Street 
heights.  She said of the 14 buildings in Bourke Street south, only seven of them are in the 7-
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14 metre height category.  She also said that the 15 metre height limit was not logical in so 

far as it did not equate to an exact number of residential or commercial floors.  

Ms Porritt’s reply included: 

5.14 Mr Biles’ preferred outcome of 25 m street walls and variable setbacks is 

not supported.  There is also some question as to how a discretionary 
setback from a mandatory wall height would operate in practice as 

proposed for the laneways. 

The National Trust’s submission at the Hearing noted that the 15 metre mandatory height 
control area on the northern side of Bourke Street ended part way through sites whereas on 
the southern side it apparently follows property boundaries .  The Trust indicated that it 
opposed height limit changes occurring across heritage listed buildings, such as the Palace 
Theatre, 27-35 Little Bourke Street and the VHR listed Gordon House building at 24-36 Little 
Bourke Street.  The Trust was concerned that façadism would be encouraged. 

20-30 Bourke Street (Former Palace Theatre) 

This property on the northern side of Bourke Street is  developed with the Palace Theatre 
and the title includes the easternmost shop of the row of Victorian terrace shops adjoining 

to the west.  The site is some 65 metres deep with a frontage of 24 metres to Bourke Street.  
Harwood Place, Amphlett Lane and Turnbull Alley all terminate at the site.  The Palace 

Theatre dates from the 1860s but the building has had extensive remodelling over the years. 

The owner of the site seeks to demolish the former theatre (but not the adjoining shop 

building) and redevelop the site as a residential hotel.  The site is proposed to be made 
subject to the mandatory 15 metre height control along the Bourke Street frontage to a 
depth of 33 metres and a mandatory 40 metre control to the rear of the site. 

An application for review of the Council’s failure to determine the last of three recent 
proposals for this site is before VCAT19.  The initial proposal (to the Minister for Planning) 

was for a 99 metre tower development set back eight metres from Bourke Street.  This was 
reduced to a 72 metre tower set back five metres from Bourke Street, 1.5 metres from the 

northern edge of the site and  no side setbacks in a revision to the application.  The third 
proposal, under a second permit application in February 2014, was for a 50 metre high 

building.  The mandatory interim controls applying a mandatory 15 metre height limit to the 
Bourke Street frontage to a depth of 24 metres, and a mandatory 23 metre limit to the site 

northwards of that, were introduced by Amendment C237 in June 2014.  Subsequently the 
permit application to the Council was amended with approval sought for demolition and 

development with a 23 metre high building setback 24 metres from Bourke Street with a 14 
metre podium extending to the site’s frontage.  A rear setback of 1.5 metres is proposed and 

no side setbacks. 

The Panel was also advised that the site is the subject of proposed Amendment C241 to the 
Planning Scheme.  It is proposed to give the site an individual Heritage Overlay listing (with 

paint controls applying).  Reference is also proposed to be made to a heritage assessment of 
the property in Clause 22.04 (Heritage Places within the Capital City Zone) and a Statement 
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of Significance for the property is proposed to be included in the Incorporated Document – 

Central City (Hoddle Grid) Heritage Review: Statements of Significance, June 2013.  

In the main, the written submission on behalf of the land owner (Submission 13 for Jinshan 
Investments Pty Ltd) expressed concern about the mandatory nature of the height controls 

maintaining that the design objectives for the area could still be met if discretionary controls 
were applied.  The submission expressed support for the objectives of the DDO but opposed 

the Clause 22.02 policy relating to sunlight to the Parliamentary ‘forecourt’ area (as against 
the Parliamentary steps). 

A matter addressed in Mr Canavan’s submissions at the Hearing was the particular heights 
proposed for Jinshan Investments’ site.  He submitted that Mr Biles who gave evidence for 

others had acknowledged under cross examination that Area B3 under proposed DDO62 
does not follow the property boundaries of the Palace Theatre site and a height greater than 

Mr Biles’ recommended 25 metres could be accommodated within 33 metres of Bourke 
Street on that site while still respecting prospect views from Parliament House.  He 

suggested a 25 metre setback to higher development might be possible while preserving 
reasonable solar access to the southern side of Bourke Street.  He also said that Mr Biles in 

his evidence for others had usefully demonstrated that in aspect views Parliament House is 
already 41 per cent obscured and the views would not be impacted upon. 

Jinshan Investments’ preferred position was that there would be a 15 metre discretionary 
height along the Bourke Street northern frontage (to a depth of around 25 metres for at 
least this site rather than 33 metres as exhibited) or a mandatory 25 metre height limit at 

the frontage.  There should be an objective related to maintaining reasonable sunlight on 
the southern Bourke Street pavement to guide development generally.  A tower behind to in 

excess of 40 metres is supportable, he said.  If mandatory or discretionary tower heights are 
applied, the required tower setback should be flexible but no greater than 25 metres. 

Mr Rob Deutscher gave evidence that the site presented an opportunity to replace a ‘low 
quality façade’ with a contemporary exemplar development improving laneway connections .  
He analysed a series of heights and setbacks in terms of effect on sunlight on the south side 
of Bourke Street and visibility from that location.  With a 15 metre parapet height on the 
street frontage, a built height of 27 or 28 metres set back 10 metres from the frontage 
would produce acceptable outcomes in terms of the visibility parameter.  In terms of the 
sunlight objective, Mr Deutscher gave evidence that a building to 66 metres in heig ht set 
back 44 metres, or one 46 metres high set back 10 metres, would not reduce sunlight on the 
southern pavement.  He qualified this evidence by saying that his analysis was based on 
sketches and required verification against a 3D model.  He further said that aspect views to 
Parliament House would not be affected by a podium-tower development of such 

dimensions. 

Mr Deutscher also considered the overshadowing of the Parliamentary precinct and said the 

standard should not be extended to 4.00pm and the roadway should be excluded from the 
standard. 

It was his overall view that there is scope on the Palace Theatre site for additional height 
above 15 metres at the Bourke Street frontage with proper regard to specific context, 
location, streetscape values etc. and that there is scope for additional height above 40 
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metres towards the rear of the Palace site.  He preferred a discretionary height scenario or 

one driven by a performance outcome linked to sunlight availability. 

MHA submitted at the Hearing that they had concerns about raising the height limits in 
some sections of the Precinct which were seen to contradict the HO, including on the Palace 

Theatre site. 

31-33 Bourke Street and 22 Meyers Place (Former State Savings Bank building) 

These properties are effectively in the same ownership.  They form a reverse ‘L’ shaped 
parcel of 438 square metres in area with frontage to the southern side of Bourke Street and 
the eastern side of Meyers Place.  The properties are partly developed with a two storey 
Victorian commercial building (previously a bank) which contributes to the heritage precinct 
and the partly vacant rear (the rear part of the site facing the laneway).  The original heritage 
building extends to 23 metres from the Bourke Street frontage.  All of the land is included in 
Area B1 of DDO62 and proposed for a mandatory 15 metre height control. 

The written submission on behalf of the owners of these properties, Bourke Hill Holdings Pty 
Ltd and Imperial Pines Pty Ltd (Submission 17), opposed mandatory controls in principle.  It 
also sought the reintroduction of the discretionary 15 metre height control which existed 
prior to the interim controls of 2014 over the front 23 metres of the land and a discretionary 
40 metre control over the remaining area.  The submission envisaged that the vacant rear 
part of the land at 22 Meyers Place could be developed with a 40 metre building with 
development height on the land overall increasing as distance from Bourke Street and the 
Parliamentary view lines also increased.  It was suggested that the boundary between the 15 

and 40 metre height control areas in this location was arbitrary and should be adjusted to be 
around 23 metres from Bourke Street – coinciding with the rear wall of the former bank 
building. 

Ms Withers elaborated on those submissions for the owners at the Panel Hearing.  She 
indicated that the owners would also support a discretionary 15 metre control over all of 
their land.  She noted that the existing building on the site has a wall height of 13.9 metres 
and it and none of the other adjoining buildings had a 15 metre height. 

45-49 Bourke Street (1980s commercial building) 

This property on the southern side of Bourke Street has a frontage of 15 metres to Bourke 
Street, a depth of 34 metres and an area of 475 square metres.  It is developed with a three 

storey rendered brick, steel and timber commercial  building dating from 1982, comprising 
shops at ground floor and offices at the upper levels .  It has an overall height on its Bourke 

Street façade of 12 metres.  The building is ungraded and identified as being non-
contributory.  The site is proposed to be subject to a mandatory 15 metre height limit 

whereas the same limit had been traditionally applied in discretionary form. 

The written submission on behalf of the property owner, Bourke Hill Pty Ltd (Submission 8) 
indicated opposition to the mandatory nature of the proposed height control and said that if 

the height is to be mandatory it should not necessarily extend the full depth of each 
property.  It was suggested that greater height could be allowed at the rear of properties 

along Bourke Street.  The general issue of mandatory heights is principally discussed above 
in Section 4.6.  The written submission also queried whether 15 metres should be the 

maximum height specified for the southern side of Bourke Street where overshadowing of 
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footpath areas was not an issue and the end of the street would be developed with the 22 

metre high Hotel Windsor annex. 

At the Hearing Mr Peake elaborated on these submissions and called expert urban design 
evidence from Mr Tim Biles.  The presentation for this submitter was made jointly with that 

for the submitter from 59 - 63 Bourke Street, AXF Group. 

The submissions and evidence raised some general arguments against aspects of the 

Amendment, though it was not opposed in total.  So far as particular heights are concerned, 
it was said that the length of the southern side of Bourke Street west of Windsor Place 

should be subject to a mandatory 25 metre control for a mandatory depth of 10 metres from 
Bourke Street, with the rear portion of the sites included in a discretionary 40 metre height 

limit. 

This particular approach was supported by the following arguments: 

 It was appropriate to facilitate a layering of taller buildings around the Hotel 
Windsor tower in this part of the Precinct to better integrate this tall element with 
the general lower built form. 

 The aspect view to Parliament House would not be impinged upon as it was already 
severely constrained by development along Bourke Street. 

 Buildings of 40 metres and higher at a setback of 10 metres from Bourke Street can 
be accommodated on the south side of Bourke Street without compromising the 
prospect view from Parliament House.  In this respect Mr Biles said that recessed 
tower of 40 metres in Bourke Street south would achieve a 1:3 ratio of height to 
distance in relation to Parliament House giving it a subservient role in relation to 
the forecourt. 

 Building heights along the southern side of Bourke Street are more variable than on 
the northern side and a 25 metre street wall would pick upon the approved height 
of the Windsor Hotel annex at around 24 metres and the taller Salvation Army 
building in particular. 

 A 25 metre street wall would achieve a 1:1 ratio of height to distance when viewed 

from across Bourke Street to the north – a  ratio supported by Mr Biles.  A recessed 
34 metre tower would not be seen from directly opposite in Bourke Street. 

 25 metre developments would still enable the relatively greater scale of Parliament 
House to be appreciated. 

 25 metres was equivalent to seven storeys – meeting the ‘European scale’ of 7-8 
storeys. 

 A discretionary 40 metre height control behind the 10 metre deep 25 metre street 
wall would allow more site responsive design and provide opportunities for 
redevelopment of some sites. 

 The 40 metre discretionary height would achieve a 1:3 ratio of height to distance 
when viewed from Parliament while pedestrian scale would be maintained in 
Bourke Street. 

59 - 63 Bourke Street (Late 20th century commercial building) 

This property on the southern side of Bourke Street has a frontage to Bourke Street of 11.85 
metres, a depth of 41 metres and a site area of 481 square metres .  It is developed with a 
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five storey building of relatively recent origins comprising a restaurant at ground floor and 

entertainment venues above.  It has a parapet height to Bourke Street of 11.85 metres and 
an overall height of 21 metres.  It is ungraded and identified as being not-contributory to the 

Precinct.  The site is proposed to be included in the mandatory 15 metre height control area. 

The written submission (20) on behalf of the recent purchaser of the property sought simply 
to have the controls made discretionary. 

However at the Panel Hearing, that new owner, AXF Group, was also represented by Mr 
Peake, barrister, who made submissions and called evidence supporting a numerical  change 

to the height controls. 

As described in the preceding section relating to the Bourke Hill Pty Ltd property, it was  
submitted and Mr Biles’ evidence that the all properties on the southern side of Bourke 
street west of Windsor Place should be subject to a mandatory 25 metre control for a 
minimum depth of 10 metres from Bourke Street and the rear portion of the site included in 
a 40 metre discretionary height limit.  In the case of this property, abuttal to the mid block 
car park building to the south (which is some 34 metres in height) was said to provide a 
contextual justification for additional height at the rear.  The property also abuts the 
Salvation Army building to the west. 

73 - 77 Bourke Street 

This property is on the southern side of Bourke Street in the proposed 15 metre mandatory 
control area.  The occupant of the property (Marais Pty Ltd) made a written submission (22) 

opposed to the controls.  It was noted that the site was adjacent to an existing building with 
a 28 metre height and that the height imposition was unreasonable.  It was said that the 
mandatory height restriction was not required to protect the view lines to Parliament House 
– only a portion of which could be seen along Bourke Street now.  The submitter sought to 
have discretionary controls introduced. 

(ii) Little Bourke Street and connecting laneways (Areas B1 and B3) 

Little Bourke Street and the laneways generally 

The proposed B1 area as earlier noted extends along Little Bourke Street and is linked to the 
Bourke Street B1 area by its application in Crossley Street (both sides) and by properties on 
the western side of Liverpool Street. 

Ms Porritt’s submission for the Minister indicated that the mandatory 15 metre area of the 
Precinct (B1) largely corresponded to the new HO area but had been extended further west 
of it on both sides of Little Bourke Street to Exhibition Street in order to maintain the 
integrity of Little Bourke Street as a whole and complement the Little Bourke Heritage 
Precinct to the west.  Mr McGauran who was called to give urban design evidence by the 
Minister supported that arrangement for the area which he described as having a coherent 

scale and a prominence of heritage buildings. 

The Panel was invited by the Ms Porritt’s submission to give particular attention to the 

abutting mandatory 40 metre area located between Bourke and Little Bourke Streets (B3 
mandatory).  It was explained that the B3 height area was a response to a midblock location 
allowing a greater height to be achieved without compromising the attributes sought to be 
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protected by the Amendment.  That B3 area commences east of Liverpool Street, includes 

properties abutting the southern part of Harwood Place and Amphlett Lane and terminates 
at the rear of the Princess Theatre and Turnbull Alley.  The northern boundary of the B3 area 

sits to the rear of properties which have frontage to the southern side of Little Bourke Street 
except that it cuts part way through the property at 35 Little Bourke Street.  The southern 
boundary of B3 is a straight line drawn approximately 33 metres north of Bourke Street and 
bisects at least the Palace Theatre site. 

In her reply, Ms Porritt submitted: 

…that 40 m is an appropriate outcome having regard to the impact on Bourke 
St and the perception of built form from within and around the precinct – 

which as Mr McGauran has clearly indicated are not limited to views to and 
from Parliament although this is an important element in setting building back 

from Bourke St. 

The increased height in this area was not supported by Mr McGauran’s evidence for the 
Planning Authority.  He was opposed to the height lift in this area for a number of reasons .  
Most notably he said that he was concerned about the prospect of 40 metre tall buildings 
intruding upon the backdrop to the decorative roofline of the heritage listed Princess 
Theatre in Spring Street.  The theatre has a parapet height of 13.5 metres and a ridge height 
of 23.5 metres. 

In this respect he indicated: 

In my view the vista looking south down Nicholson Street is an important 
gateway to the precinct and part of the Hoddle Plan and is anchored by the 
silhouette of the Princess Theatre at its southern terminus.  The largely 
freestanding form of the theatre is unobstructed by taller abutments other 
than its own fly-tower and an obvious city background of skyline of towers 
within the Collins and Exhibition Street corridors providing an edge to the 
precinct obstructing this view.  A flanking southern building approximates this 
preferred maximum height 

Mr McGauran also said in relation to the 40 metre B3 area: 

The views when assessed from the Parliamentary steps and forecourt, the 
central axis of the Princess Theatre and down Nicholson Street suggest the 

application of a 40m height to the central zone Sub Precinct 2 zone would 
result in a transformation of the Bourke Street precinct and a separation of the 

Little Bourke and Bourke Street corridors within the Bourke Hill Corridor in a 
manner inconsistent with the underlying values and attributes underpinning 

its significance and urban design value.  The elevated entry point to the 
precinct from the north will only amplify this outcome. 

He gave evidence that in his view the Amendment or its supporting investigations had given 

insufficient consideration to the eastern edge of the Precinct generally and the views 
outwards from Little Bourke Street to the Parliament Gardens and northwards along Spring 

Street to the Exhibition Buildings and Carlton Gardens.  His evidence included: 
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…there are critical views between these important anchors of our early and 

continuing Governance and cultural life and those in adjoining 
neighbourhoods.  The continuing views to the Exhibition Buildings and 

Parliamentary/Treasury Administrative precinct continue to be important 
inter-precinct views in ensuring a cohesive urban story is maintained. 

Mr McGauran was concerned that the special values of this north eastern edge and abuttal 

to the Precinct had been overlooked and the controls within the Precinct, especially in area 
B3, should be designed to protect those values. 

Mr McGauran was also concerned that 40 metre high buildings in area B3 might abut the 
pedestrian friendly laneways such as Harwood Place and Liverpool Street.  He supported a 

25 metre discretionary limit for B3, saying: 

With a discretionary approach there should be some discretion to assess 
modest variations to that height where it can be determined that no 
additional substantive offsite impacts to views, amenity or urban character 
arise. 

Mr McGauran recommended that the built form outcomes should be extended to refer not 
only to development not detracting from the built form context of the Parliament House 
viewlines, but also the Princess Theatre viewlines.  He recommended that the southern 
boundary of the B3 area should be aligned with the northern side of Turnbull Alley or 25 
metres from the frontage of properties on the northern side of Bourke Street. 

The National Trust’s written submission also opposed the mandatory 40 metre height area 
midblock between Little Bourke and Bourke Street.  This was based on concern about loss of 
heritage places in that area – the 40 metre limit would apply to the rear of the Palace 
Theatre site and to the Angliss Warehouse at 27-35 Little Bourke Street.  It was said that 
redevelopment would be encouraged and extensive demolition or facadism was a likely 
outcome.  It was noted that a 40 metre wall on Liverpool Street and Harwood Place could 
also result.  While acknowledgement was given to the objective of ‘respect for’ the existing 
built form context of the two laneways, it was said that respect for the low 3-4 storey scale 
was not evinced by allowing 10-11 storey developments. 

The Trust suggested that it would be far preferable for the central area to be subject to a 15 
metre mandatory limit as is proposed to apply to surrounding areas. 

At the Hearing, the Trust said that in contrast to the approach taken to conservation in 
Collins Street, Bourke Street requires the protection of whole places of low scale and a 

substantial setback of the 15 metre control (or its extension into the Little Bourke Street 
area) is required.  Mr Storey’s witness statement for the Trust also supported a 15 metre 

height in the B3 area.  The Trust argued that this Amendment is not about preserving a 
particular heritage view or building but conserving a heritage place which is ‘experienced’ (ie 
‘in the flesh experiences of places’).  The Trust submitted that if a 15 metre mandatory 
control was not supported in the B3 area, Mr McGauran’s preferred 25 metre control would 
be a second choice. 

The written submission by MHA similarly opposed the height lift in this midblock area 
between Bourke and Little Bourke Streets.  It was said that the 40 metre height control on 

the rear of the Palace Theatre site and the site of the Angliss Warehouse at 27-35 Little 
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Bourke Street would encourage redevelopment of these heritage buildings rather than their 

preservation with extensive demolition likely and probably façadism. 

The MHA submission at the Hearing reiterated their view that an important function of 
height controls in the CBD is to work in tandem with heritage controls and instead assist in 

the retention of scale and heritage fabric by discouraging wholesale redevelopment and 
encouraging adaptive reuse to achieve economic benefit within these constraints .  They 

referred to area B3 as an example of their concern that this relationship having been lost.  
They again submitted that this could adversely affect the 1912 Angliss Motor Garage and its 

laneway wall at 27-35 Little Bourke Street and the rear of the Palace Theatre  including its 
main stage and auditorium area. 

Mr Canavan was critical of Mr McGauran’s evidence with respect to this part of the Precinct .  
He commented that the three flaws in his evidence are that he did not sufficiently take into 

account the CBD location and the views of the Windsor Hotel Advisory Committee when 
forming his opinions; he failed to consider the higher buildings at the edge of the precinct; 

and: 

He elevated views of the Princess Theatre down Nicholson Street, without any 
strategic basis, and used those views to inform his recommendations that 
DDO62 –B3 should include a preferred height limit of only mom. 

Mr Biles as part of his evidence for Ms Lorraine Chow, owner of 18 and 20-22 Little Bourke 
Street and M Hurwitz Pty Ltd, owner of 11-25 Crossley Street, provided his views on the 
Little Bourke Street heights generally.  He said it was his opinion that Little Bourke Street 

could accommodate buildings to 40 metres quite comfortably.  He noted that this was the 
height proposed in Little Collins Street.  He said that prospect views from Parliament House 
would not be affected and most of the buildings in the area are between 10 and 19 metres 
and are seen against the taller backdrop of Lonsdale Street buildings .  He also said that there 
are already a number of 40 metre buildings at the western end of Little Bourke Street, only 
some of which are on 4-8 metre podiums.  He commented that ‘these buildings do not 
appear to negatively affect the penetration of day or sunlight and blue sky can still be seen 
from within the street.’ 

Mr Biles also recommended a mandatory 25 metre street wall height with a discretionary 
five metre setback to the building above that level. 

Mr Biles provided a revised version of the height control areas across the Precinct as part of 
his evidence (page 16) which identified the Little Bourke Street area as a separate height 

control area from Bourke Street.  His plan also extended the B3 area further to the west to 
include the properties with frontage to the western side of Crossley Street, as well as further 

to the south to an approximate 25 metre setback from Bourke Street (at least to as far west 
as Liverpool Street).  His plan maintained a property boundary based setback line to the 
Bourke Street south area. 

18 and 20 - 22 Little Bourke Street (Ms Chow’s building) 

This property comprises two adjoining titles in common ownership.  The site is a rectangular 

shaped parcel with a short side abuttal of 17.3 metres to the northern side of Little Bourke 
Street.  It has a 28 metre sideage to Little Bourke Place and Gordon Place and rearage to a 

private laneway.  The site area is approximately 485 square metres.  It is partly developed 
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with an undistinguished hotel building, comprising approximately 22 metre high front wall 

and a total height of 30 metres, dating from 1978; and is in part used for at grade parking.  
The former discretionary 15 metre control applying to the front of the property (with no 

controls at the rear) is proposed to be made mandatory and extend to the whole of the land. 

The written submission on behalf of the owner (Submission 9) said: 
 The extension of the height control to the whole of the site appears to be based on 

a desire to ‘tidy up’ the boundaries between the height areas by corresponding with 
title boundaries, rather than any rigorous assessment that the height controls 

would achieve an appropriate planning outcome. 
 The existing building would be ‘non-conforming’ in terms of a new mandatory 15 

metre limit and this would unreasonably restrict the future development potential 
of both sites and diminish any realistic prospect of refurbishment or replacement of 
the existing building which was recognised as potential beneficial to the Precinct. 

 The height limit is unwarranted given the location of the site at the edge of the 15 
metre height area where it abuts land where higher buildings are encouraged. 

 A more generous height limit is warranted on the basis that the immediate area is 
one characterised by buildings of different heights and the existing nine storey 
building is not out of place in that context, especially given the taller buildings to 
the north (in Area B6) and west. 

 The existing building does not interfere with any sight lines to Parliament House 
from anywhere in the public realm and cannot be seen at all from the Parliament 
House steps.  Given the much taller buildings to the north of the site, views to 
Parliament House would not be affected even by a taller building on the subject 

site. 
 A taller building on the site would not interfere with the setting of the Princess 

Theatre, or the Hotel Windsor, so as to diminish their prominence. 
 The neighbouring laneways are identified by the City of Melbourne as of no 

particular heritage value. 
 A taller building on the site would not introduce further overshadowing to Little 

Bourke Street or the Parliament House area, given there are taller buildings to the 
immediate north. 

 Open sky views might be retained in Little Bourke Street if higher development 
were confined to the rear of the site. 

The written submission supported a discretionary 40 metre height control for this site 
arguing that this would not interfere with the design objectives of the DDO and would 

represent a transition between the taller buildings to the north and lower building areas to 
the south. 

Mr Pitt appeared for the owner, Ms Lorraine Chow, at the Panel Hearing and called on Mr 
Biles to give urban design evidence.  As reported above, Mr Biles supported a discretionary 
40 metre height control in Little Bourke Street generally with a mandatory 25 metre street 
wall and a discretionary five metre setback to the building above that level. 

Mr Pitt’s submissions included that Mr Biles had illustrated in evidence that the subject 
building is masked in views from the Parliament House colonnade by the fly tower of the 

Princess Theatre.  It was also said that any building on this site of 50 metres would be at an 
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acceptable height to distance ratio from Parliament of 1:3.  Any development to 40 metres+ 

would also be masked by existing buildings in Spring Street and peripheral to the view down 
Nicholson Street referred to by Mr McGauran.  It is to be abutted to the north by a 100 

metre discretionary height control area, to the north-east by a 60 metre area, and to the 
east, a 25 metre height limit would apply to the Princess Theatre and the site to the north of 
it on the corner of Little Bourke and Spring Streets (Holmes College building).  There is 
already high scale development to the north and north east of the site.  The theatre has a 
ridge height of some 23.5 metres.  It was said that the current 25 metre or so street wall 
presented to Little Bourke Street is ‘comfortable’ in terms of streetscape.  

Mr McGauran gave evidence that he supported a 25 metre discretionary height control as 

the 30 metre building is in the ‘visual shadow of the building to its east’.  While the building 
is within a ‘view shadow’ of higher buildings in the proposed B5 and B6 areas, this is not the 

main viewline. 

24 - 38 Little Bourke Street (Gordon House) 

This is the site of the VHR listed Gordon House.  Approximately the rear half of the site is 
proposed to be included in the discretionary 40 metre height (B4) control area around Little 
Bourke Place.  The site has been subject to a 15 metre control in the past. 

The MHA written submission expressed concern that while the front of the site was included 
on the Victorian Heritage Register, the rear (of the) building on the site, apparently of 
Victorian origins, appeared not be included in the VHR listing and a 40 metre height control 
might only encourage redevelopment of what should be a heritage listed building .  It was 

argued that the existing 15 metre height control should be retained on this portion of the 
site.  The group’s submission at the Hearing reiterated this view. 

35 Little Bourke Street (Jackson building) 

This property, which is rectangular is shape and oriented north south, has a frontage to the 
southern side of Little Bourke Street and a sideage to the eastern side of Harwood Place.  It 
is developed with a three storey building with mixed commercial occupancy.  It is proposed 

that the northern part of the site (approximately 50 per cent) would be included in a 15 
metre mandatory height control area and the southern part in a mandatory 40 metre area 

(B3). 

Jackson Architecture’s written submission (4) advised that prior to the introduction of the 

interim height controls in 2014, the property was included in DDO2 which applied a 
maximum discretionary height limit on the northern part of the site (apparently around 50 

per cent of the site area) of 15 metres and a discretionary height of 23 metres on the 
southern part of the site. 

Their written submission acknowledged the ‘uplift’ on the southern part of the site but said 

that the chosen heights, whether they would be mandatory or discretionary, had not been 
properly justified.  It was said that the analysis undertaken failed to establish a ‘clear nexus’ 

between the proposed heights and the outcomes sought.  It was also said as noted in 
Section 5.8 that the analysis failed to give appropriate weight to existing 

development/buildings and existing ‘live’ approvals in the Precinct. 
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Mr Jackson appeared at the Panel Hearing and elaborated on this objection.  He said that 

establishing height controls on a site such as this will not contribute to the achievement of 
any of the objectives of the Amendment (which he regarded as sound) but would stifle 

innovation and the potential of the site to regenerate over time.  He noted that the site was 
setback some 30 metres from Bourke Street and indicated that he believed that 35 Little 
Bourke Street could be extended to at least 40 metres without impinging on the visual 
dominance of any prominent landmarks.  When viewed from Bourke Street, he said, the 
development would have the larger Lonsdale Street buildings as a back drop. 

11 - 25 Crossley Street (Sapphire House) 

Submission 6 relates to this property which is situated on the western side of Crossley 

Street.  It is rectangular in shape presenting a 30 metre frontage to the street.  The site has a 
12 metre depth.  It is developed with the 1950’s building referred to as Sapphire House 

which is of two storey construction.  The site has been subject to a 60 metre mandatory 
height control.  The site is set back along Crossley Street approximately 23.5 metres from 

Bourke Street. 

It was submitted that the relatively modest change in the Precinct generally in the last 25 
years is a very good indicator that the existing discretionary controls for the area have been 
effective.  It was said that the mandatory height controls do not appear to be grounded in 
the area’s heritage status but instead seem to be generated from ‘a rather subjective urban 
design objective aimed at seriously constraining height along Crossley Street’.  It was 
submitted that because the site is well into the block and away from the edge of Bourke 

Street, heights could be reasonably managed with discretionary controls. 

It was further submitted that redevelopment of the site to around 60 metres would not 
materially affect the Parliament House view lines.  This was said to be the case due to the 
height of buildings in the immediate vicinity of the site: a building of 75 metres 
approximately at 174 Exhibition Street to the west (a site which also returns along Little 
Bourke Street to interface with Crossley Street); and the approximate 40 metre high building 
at 166 Exhibition Street, which is proposed to be made subject to a 60 metre height limit.  It 
was said the 60 metre height limit should apply to the subject site. 

Mr Pitt submitted at the Hearing that permitting development on this property to a greater 
height would be beneficial in design terms as it would mask the ‘back of house’ presentation 
of the building immediately behind the site.  He noted that Mr McGauran had accepted 
when questioned that advancing a 40 metre facade 12 metres closer to Parliament House 
over a distance of 200 metres would be indiscernible.  He suggested that development on 
the site might comprise a street wall being the existing building with development behind 
and above.  It was submitted that development above 15 metres on the Crossley Street site 

would have no material impact on the character and cultural heritage significance of Bourke 
Street.  He also said that there is no distinction between Crossley Street to which a 15 metre 

height limit is proposed to apply and laneways such as Harwood Place, Liverpool Street or 
Meyers Place where a 40 metre scale is recommended by the Amendment.  He noted that 

Mr McGauran had stated that small streets can maintain sunlight through the lunchtime 
period with modest setbacks of upper levels.  He noted that there are other north-south 

laneways with 40 metre abuttals where amenity is maintained.  His primary position was 
that Crossley Street should be included within a precinct with a 40 metre height limit.  
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Mr Biles gave evidence at the Hearing that the site’s narrow north-south orientation means 

that the site can have considerable height without significantly compromising sunlight access 
to the street between 11am and 2pm at the Equinox.  He supported a discretionary 40 metre 

height control with a mandatory 25 metre street wall and a discretionary five metre setback 
to the building above that level for this site and the Little Bourke Street area generally.  He 
also said that a streetwall height would create a low scale presence and additional height 
can be setback so as to make it visually recessive.  As noted Mr Biles’ revised height control 
areas plan showed the B3 area extending to this property. 

Punch Lane 

Mr McGauran gave evidence that in his view the performance outcomes for areas of B6 at 

the north end of Punch Lane and to its west, should be varied to give greater weight to the 
value of preserving the amenity of Punch Lane (and the Comedy Theatre) and preserving the 

fine grain nature of the street and the consequent land use that together reinforce the 
valued fine grain nature of the Bourke Hill precinct laneway network more broadly.  He 

noted that Punch Lane is the only inter-block connection north of Little Bourke Street and it 
should be afforded 11am to 2pm sunlight protection like other laneways .  He commented: 

…the ongoing amenity of Punch Lane will only become more critical to the 
desired outcome for this part of the city if amenity is preserved through key 
times of the day to provide a coherent pedestrian experience through the 
network. 

He recommended that the scale of development to the two northern on axis properties 

should be lowered to preserve access to sunlight.  He said that ‘the nature of the sites in 
question and those abutting the eastern side of Punch Lane in particular are modest and the 
western side has already been developed for the balance of the site in a subdivided form.  
This may be developed in the future with live work and other options clearly able to further 
activate street level areas’.  He suggested therefore that the properties at 53-57 Lonsdale 
Street should have an amended height control of a discretionary 15 metres. 

(iii) Lonsdale Street area (Area B6) 

The Lonsdale Street area is proposed to be made subject to a discretionary 100 metre height 

control (B6).  The area sits beyond and to the north of the revised HO boundary.  The area 
has not previously been subject to height controls. 

215 Spring Street (Recent commercial high rise) 

One property in this part of the Precinct from which a written submission with particular 
concerns was received was 215 Spring Street (Submission 7).  The property is located on the 
south west corner of the Spring and Lonsdale Street intersection.  It is an irregularly shaped 
lot with abuttal to Little Bourke Place and Gordon Place.  It is developed with a nine storey 

building (approximately 30 metres high). 

The opposition to height controls expressed in the written submission in part related to the 

extension of controls to properties along Lonsdale Street generally.  The submission 
acknowledged the longstanding recognition given to the heritage values of Bourke Hill but 
said that the Lonsdale Street area is well separated from the Bourke Street spine and 
significant heritage buildings.  It was also said that the proposed controls for the western 
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side of Spring Street appeared to be designed to protect the views from Parliament House 

and to protect the garden/public setting of Parliament House from unacceptable 
overshadowing but the subject site was at the outer edge of the Spring Street block and 

would not affect these.  It was submitted that the particular height proposed for the site had 
not been justified.  Height control over the property was said to be not necessary or 
appropriate to ensure the protection of the Bourke Hill Precinct.  Ms Jordan reinforced those 
submissions at the Panel Hearing. 

In reply, Ms Porritt said that it was acknowledged that the Lonsdale Street area is not related 

directly to the maintenance of heritage values but was related to the potential for tall built 
form to impact on the Bourke Hill Precinct including by overshadowing of laneways and the 

Parliament House steps and forecourt, as demonstrated by the 3D model at the Hearing. 

Comedy Theatre 

This individually significant heritage property on the VHR at the south-east corner of the 
intersection of Exhibition and Lonsdale Streets would also be located within the proposed 
discretionary 100 metre height control area (B6).  It appears on maps provided to the Panel 
as between 15 and 19 metres in height. 

It was the submission of the National Trust at the Hearing that the site should be extracted 
from the 100 metre area and included instead in the mandatory 25 metre height control. 

Mr McGauran similarly thought that the theatre site should be extracted from the 100 metre 
area: 

Unlike other sites where major development has occurred, … this site 
does not enjoy any substantial proximity of adjoining land easily 
consolidated into the site.  It is similarly not clear to me that 
development of 100m in height represents a desirable outcome for 
the site. 

5.5.5.5. In my view the mapping should be amended to include the removal of 
the suggested 100m height over the Comedy Theatre given its State 

level heritage designation and limited site dimensions beyond the 
core theatre space. 

As earlier noted MHA, at the Hearing submitted that an important function of height 
controls in the CBD is to work in tandem with heritage controls and assist in the retention of 

scale and heritage fabric by discouraging wholesale redevelopment and encouraging 
adaptive reuse to achieve economic benefit within these constraints instead.  They indicated 

that they thought that the 100 metre height control over the Comedy Theatre site should be 
changed to reflect its VHR status. 

(iv) Little Collins Street and Melbourne Club Garden (Area B4 – south) 

The second of two discretionary 40 metre height areas (B4) is located along the northern 
side of  Little Collins Street (except for the Hotel Windsor site). 

The National Trust written submission noted that the background material to the 
Amendment mentioned the highly significant and valued garden at the rear of the 
Melbourne Club (backing onto Little Collins Street) but there did not appear to have been 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2015/37


Melbourne Planning Scheme Amendment C240  Panel Report  4 May 2015 

Page 125 of 148 

 

any particular assessment of the extent of overshadowing of the garden.  The Trust’s 

submission noted that the 3D modelling clearly indicates additional overshadowing at the 
equinox to the garden which would be more extensive in winter months .  It was also noted 

that objectives for the particular height control area makes no mention of the garden and 
the Clause 22.02 policy relating to sunlight does not extend to private gardens .  It was 
suggested that an arborist’s opinion should be sought about the effect on the trees in the 
garden. 

The Trust suggested that perhaps a discretionary 15 metre height limit should apply along 

Little Collins Street with the Built Form Outcomes expanded to included protection of the 
garden from further overshadowing.  This was suggested as potentially allowing some taller 

buildings towards Bourke Street. 

Mr McGauran also addressed this issue as part of his evidence at the Panel Hearing .  He 

acknowledged while the discretionary 40 metre heights along the northern side of Little 
Collins Street in Area B4 were designed to be at a level which might encourage the 

redevelopment of the car park central to this block, perhaps insufficient consideration had 
been given to the health of the Melbourne Club garden.  He suggested that perhaps there 

should be a lower discretionary height limit in Area B4 with a maximum mandatory limit and 
a decision guideline of avoiding overshadowing of the garden introduced. 

His evidence included: 

…if 25m is applied very modest change occurs.  This would suggest 
that a more nuanced approach might be required for these areas with 

lower built form to the southern Little Collins Interface and taller built 
form in the northern half of this area if key goals of preserving 
amenity and landscape viability are to be maintained. 

5.5.3.2 Given that the trees within this adjoining site are individually listed as 
of State Significance and given the contribution the canopy trees 
make to the neighbourhood of the site and the heritage values of the 
Melbourne Club it will be important to ensure that the garden 
receives sufficient daylight all year round to ensure the viability of 
landscapes therein.  I am not an arboreal expert and cannot comment 
as to whether the proposed threshold criteria are adequate as a basis 
for this.  There is a danger that the drafting of the report might have 
been given comfort to the nearby club and adjacent landowners 
within Ridgeway Place that a 40m scale would not result in additional 
overshadowing of either environment between 11 and 2 at the 
equinox it would seem that for Ridgeway Place this should be a basis 

for performance of the future development forms to the north.  For 
the gardens of the Melbourne Club it would seem additional criteria 

should be established that ensures that no additional overshadowing 
of the gardens occurs that might undermine the viability of the 

existing and future landscapes of the Heritage Place.  The logical 
alignments with property boundaries for this area is supported as are 

its discretionary provisions. 
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Mr Biles addressed Little Collins Street as part of his Bourke Hill Pty Ltd and AXF Group 

evidence.  He considered the controls for this area generally well resolved.  He noted that 
there are already a number of buildings in this area taller than the proposed 40 metre 

discretionary limit. 

(v) Hotel Windsor site 

The Hotel Windsor site is subject to two proposed height control areas under the 
Amendment.  That part of the site occupied by the hotel annex building is included in the 
proposed 15 metre mandatory control area (B1) along Bourke Street.  The existing annex is 
already some six to seven metres above the proposed height control.  The principal built 
form outcome sought is that ‘the view lines to and from Parliament House continue to be 
dominated by Parliament House’.  The hotel proper is included in a proposed mandatory 25 
metre height control area (B2) which applies to this part of the site and the site of the 
Princess Theatre also in Spring Street, as well as the property to the north of the Princess 
Theatre.  The built form outcome sought is that ‘the prominence of the original heritage 
buildings of the Hotel Windsor and the Princess Theatre is maintained.’ 

The written submission on behalf of the Hotel Windsor interests, as earlier noted, was 
opposed to mandatory height controls for the hotel site.  In support of this position, the 
submission referred to the report of the Advisory Committee which had considered the 
permit application for the redevelopment of the hotel in 2010.  The submission noted that 
the Committee found that the redevelopment of the hotel as proposed: 

 Would not alter the appreciation of the generally lower scale built form in the area 
or detract from views from Parliament House 

 The setback of the tower from Bourke Street (of around 24.5 metres) would have 
no impact on the dominance of the Parliament building 

 The only shadowing effect would be for Spring Street which was already subject to 
shading from the existing hotel building. 

The submission acknowledged that height controls can assist in meeting policy objectives 
but suggested that in the case of the hotel site and the Precinct generally they should remain 

discretionary. 

At the Hearing, Mr Canavan again resisted mandatory controls in general, as discussed 
earlier in Section 4.6.  He nevertheless submitted that a mandatory street wall height for the 
Hotel Windsor site might be appropriate with a preferred setback, and building height 
sufficient to respect the values of the Precinct.  It was the evidence of Mr Biacsi that a 
discretionary height control of 25 metres should be applied to the main hotel building site, 
and a mandatory height control matching that of the existing building could be applied to 

the annex (or alternatively a mandatory 15 metres with an exception allowing a new building 
to the height of the existing building).  Mr Raworth supported a discretionary 23 metre 

height control for the main hotel site, and a mandatory street wall height to Bourke Street 
that permitted the approved height of the annex. 

Mr Biles, who was called on behalf of owners in Bourke Street as well as others, gave 
evidence that he believed that the permitted height for the Hotel Windsor would be 

unacceptably intrusive on the views from the Parliament House steps and forecourt towards 
the Precinct.  Mr Canavan described this, in his submissions for Jinshan Investments, as Mr 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2015/37


Melbourne Planning Scheme Amendment C240  Panel Report  4 May 2015 

Page 127 of 148 

 

Biles referring to the ‘visual shadow’ of the approved Hotel Windsor (in that context it was a 

reference to Bourke Street north).  He did not make any direct comment about the height 
controls that should apply to the site but the plan showing his revised height control area 

boundaries (page 16) extends the B2 area along the full length of the Windsor site (as well as 
the full length of the Spring Street block north of Bourke Street as far as the B5 area) .  His 
written evidence which showed the B2 area as having a mandatory 25 metre height limit as 
exhibited, was footnoted with the comment that this was ‘inconsistent with the permit for 
the Windsor redevelopment’. 

Accepting that the Hotel Windsor development would proceed under the 2010 permit, Mr 
Biles went on to suggest that the height controls in the Precinct should be adjusted so that 

permissible building heights should be increased to the south of Bourke Street and graduate 
away from the Hotel Windsor at its approved height. 

In response to questioning, however, Mr Biacsi, in giving evidence on behalf of the Hotel 
Windsor, said that he did not support the latter approach by Mr Biles. 

4.10.3 Discussion 

(i) Bourke Street (Areas B1, B3 and B4) 

Bourke Street generally 

The Panel has considered the submissions and evidence and we generally support the 
exhibited Amendment with respect to the properties along the full length of Bourke Street. 

We consider that the application of a 15 metre mandatory control along the frontage on 
either side for a depth of around 23 metres on the southern side and approximately 25 

metres on the northern side is appropriate.  This will ensure that the low scale framing of the 
view to Parliament House is maintained and the general bowl shaped prospect view from 

Parliament House is also preserved.  Mandatory controls along Bourke Street frontage were 
supported by many submitters and generally by the professional witnesses. 

It should be noted that we recommend that the 15 metre control should extend all the way 
to Spring Street as exhibited and the Windsor Hotel annex building should be included.  
While the mandatory height would be less than the approved height of the new annex 

building, if the development proceeds under the current permit, the incoming controls will 
have no effect.  If development in accordance with the permit does not proceed, the existing 

building’s height will be able to be matched utilising the ‘like for like’ exception to the 
mandatory controls. 

We specifically reject the proposals that the mandatory height along Bourke Street should 
be 25 metres.  We consider that the planning expectations for this area have been that 15 
metres is suitable scale for development for many years; it allows some minor extension to 
buildings; and when combined with a suitable depth of setback will ensure that the sense of 
openness and wide sky, which is such a defining element of the character of the area, will 
remain.  We acknowledge that the 25 metre scale proposed by some would equate to 

adopting the 7-8 storey ‘European streetscape’ scale which is popular amongst urban 
designers and planners.  That scale of street development does create an environment for 
users of the street which is pedestrian friendly – where building scale is not overwhelming; 
and allows a sense of connection between people inside the buildings and on the street.  
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However, creating a new scale of development is not what this Amendment is about – it 

seeks to preserve the current low scale which gives the area a uniqueness when considered 
in the CBD context, and which has other amenity, heritage and character benefits. 

We also reject the proposal for a 20 metre height limit for a depth of 10 metres which was 

put forward by Mr Akaoui in his reply.  In the Panel’s view it would allow buildings along 
Bourke Street to increase to a level appreciably different from that which the controls seek 

to maintain.  We also consider that backing such a development by further development to 
40 metres or more high, set back only 10 metres from the site’s frontage, would be to 

further compound the unacceptability of the built form outcome. 

The Panel acknowledges that landowners in this area may feel that their aspirations for 

development of their sites would be seriously constrained by such a control .  The Heritage 
Overlay, however, already provides some constraints on development of those sites, 

especially where the buildings are individually significant or contributory to the Precinct.  
Even in the case of the non-contributory buildings, constraint on development potential may 

apply in terms of consideration under the HO of the scale of abutting heritage buildings and 
of the Precinct generally. 

We have recommended that the depth of this mandatory control to Bourke Street be similar 
to that exhibited.  We are concerned that the depth adopted should be one which 
encourages the whole or most of buildings of heritage value facing Bourke Street to be 
retained rather than merely a shallow façade.  Not only is this the preferable approach to 
heritage conservation generally as submitted by the National Trust, but the Precinct is a 

permeable one which is experienced ‘in the round’ as people move through the small streets 
and lanes leading from and parallel to Bourke Street.  The presentation of buildings to the 

laneways is therefore also important – both for those buildings that directly abut the 
laneways and those others that might be glimpsed across variable height rooflines.  We 

specifically reject the suggestion that 10 metres is an adequate depth from Bourke Street for 
the 15 metre mandatory control. 

We are also of the view that if 40 metre development were to be permitted to occur at a 10 
metre setback to Bourke Street, immediately behind the 15 metre area, it would create a 
completely different sense of enclosure for Bourke Street.  A wall of 40 metre building (even 
across a few sites) set back only 10 metres from Bourke Street would, in our view, change 
the unique open feel of Bourke Street to one not dissimilar to other city streets .  We think 
that a 25 metre setback would be adequate, however, to alleviate this sense of enclosure.  
Our viewing of the model, which examined variable heights and setbacks, confirmed our 
thinking on this issue. 

In considering this matter we are mindful of the submissions and Mr Biles’ evidence that it is 

proper to consider the height controls assuming that not all sites will be developed to the 
maximum extent allowable.  Ms Porritt resisted this approach and we agree.  It is preferable 

to consider the full development scenario in that regard, as it is not possible to predict with 
accuracy what sites may be redeveloped. 

In recommending that heights along Bourke Street should be set at a mandatory 15 metres, 
we are conscious that greater heights than this , even immediately at the frontage, would 
make little difference to the retention of the viewlines to Parliament House – as the 
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viewlines are already constrained.  However, the height control does have the purpose of 

assisting in maintaining the framing of the aspect view by low rise developments which 
contrast with and hence accentuate the monumental scale of the Parliament building.  

Prospect views along the base of the ‘built form bowl’ would also be retained.  

The particular depth from Bourke Street which we recommend be adopted should be 
around 23 metres on the south side.  A distance of 23 metres corresponds with the rear of 

the heritage building at 31-33 Bourke Street and a line drawn parallel to Bourke Street from 
there to the west appears to pick up the whole depth of the smallest lots but  leaving some 

parts of the rear of deeper sites outside the height area.  This affords some greater 
opportunity for development of the deeper lots. 

We do acknowledge that adopting a straight line approach to the setback in this way does 
bisect some significant heritage buildings, such as the Salvation Army building on this 

southern side of Bourke Street.  We nevertheless think it is reasonable that the rear of deep 
sites be considered as having some potential for additional development. 

Concerning the northern side of Bourke Street, we consider that the northern boundary of 
the 15 metre height area should adopt the same setback from Bourke Street as the elbow of 
Turnbull Alley (again at approximately 25 metres from Bourke Street).  Except for its 
extension in to Crossley and Liverpool Streets and Little Bourke Street, It should run west 
parallel to Bourke Street as far as Crossley Street; and from there to Exhibition Street, it 
should follow the rear of the properties facing Bourke Street and along Mornane Place.  A 
result of this alignment is to again divide some heritage sites, such as that of the Palace 

Theatre, between different height control areas.  This is unfortunate but the height controls, 
as we have said earlier, do not and cannot be used to conserve heritage buildings , and we 

consider that the rear of deep lots should be provided with the opportunity for some greater 
development subject to consideration of other constraints.  It may be, however that heritage 

considerations will prevail even in those rear parts of lots. 

20 - 30 Bourke Street (Former Palace Theatre) 

So far as this site is concerned, the above discussion indicates the Panel view that the site 
should be subject to a mandatory 15 metre control for a depth of around 25 metres.  The 
question remains as to what the height control should be for the remainder of the site.  The 
exhibited Amendment applies a mandatory 40 metre height limit as the site is part of the B3 
area. 

We have noted the sight line and shadowing analysis of Bourke Street by Mr Deutscher and 

the submissions that the height at the rear should be discretionary and made subject to 
consideration of the effects of development on reasonable sunlight availability to the 

southern pavement in Bourke Street. 

We have also taken into consideration the context of the wider B3 area.  We were 
specifically asked to address the suitability of the proposed 40 metre mandatory height for 
the B3 area. 

As discussed later in this section of the report, the Panel considers that a combination of 

discretionary and mandatory heights should be applied to this B3 area.  Those heights are a 
preferred height of 25 metres and a mandatory height of 40 metres.  We also suggest the 
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introduction of a 25 metre street wall provision where development exceeds the preferred 

height. 

We consider that the rear portion of the Palace site should continue to form part of the B3 
area. 

31 - 33 Bourke Street and 22 Meyers Place (Former State Savings Bank building) 

So far as this property is concerned, the Panel considers that the 15 metre mandatory 
control should apply to the front part of the site to a depth of around 23 metres – coinciding 
with the depth of the heritage building.  The remainder of the site would then fall within the 
exhibited discretionary 40 metre (B4) area. 

The Panel considers this to be a suitable outcome in terms of height controls for the site , 
except it is appropriate to also adopt Mr Biles’ recommended approach for buildings 
abutting a laneway in the B4 area – that there should also be a 25 metre mandatory street 
wall height with building above that height set back not less than five metres from the 
laneway. 

45 - 49 Bourke Street (1980s commercial building) 

It appears that a 23-25 metre deep B1 control on this site would leave around 10 metres at 

the rear of the site for higher development adjacent to the abutting carpark.  The Panel 
notes that the existing building also has some small opportunity to increase its height. 

The Panel considers that this property should be included in height control areas B1 and B4 
with the boundary between the two areas adjusted as discussed. 

59 - 63 Bourke Street (Late 20th century commercial building) 

This is a slightly deeper property with an abuttal to higher buildings.  The site, when included 
in B1 and B4, would have potentially higher development opportunities at the rear of the 
site abutting the car park building for a depth of more than 16 metres .  The Panel also notes 
that at least part of the site would enjoy the benefit of the ‘like for like’ height exemption (as 
recommended at Section 4.8.4 of this report) applying to existing buildings exceeding 
relevant incoming mandatory height controls. 

73 - 77 Bourke Street 

This property should be placed in the same height controls as recommended for the other 

properties in Bourke Street south. 

(ii) Little Bourke Street and connecting laneways (Areas B1, B2 and B3) 

Little Bourke Street and the laneways generally 

The issue here is whether the Little Bourke Street area should be included in the B1 area 
with a 15 metre mandatory height as exhibited and as the Panel has supported in Bourke 
Street, or whether it should be subject to a 40 metre height control, as  recommended by Mr 

Biles, with a mandatory requirement for a 25 metre street wall with buildings set back a 

discretionary five metres above that height. 

Having considered the submissions and evidence on this particular part of the B1 area, the 
Panel’s view  is that it is appropriate for the purpose of retaining the sense of intimate 
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laneway and small street scale and amenity that the mandatory 15 metre height should 

apply.  Application of this height control would also assist in protecting sunlight availability 
to public spaces. 

We have been specifically asked to comment on the proposed controls for the abutting B3 

area generally to the south of Little Bourke Street.  It is to be noted that that area would be 
extended further to the south in the area to the east of Crossley Street if our 

recommendation for a 25 metre setback of the northern edge of the B1 area on the 
northern side of Bourke Street is adopted.  The B3 area was said to be identified for separate 

controls from the rest of the laneway area north of Bourke Street on the basis that it offered 
some greater development opportunities which would not conflict with the Amendment 

objectives. 

There were some submissions that the control here should be discretionary rather than 

mandatory.  Mr McGauran preferred a lower height of a mandatory 25 metres to protect the 
prominence of the decorative roofline of the Princess Theatre in views from the north east.  

Other submissions, such as that by the National Trust and MHA suggested that allowing  40 
metre developments would be inappropriate in terms of protecting the amenity of small 

laneways such as Harwood Place and Liverpool Street.  Mr Biles suggested that the addition 
of a mandatory street wall height of 25 metres would address this concern. 

The Panel considers that a height of 25 metres is generally appropriate for this area.  This is 
on the basis that we were persuaded by Mr McGauran’s evidence that the special 
characteristics of north eastern edge of the Precinct and in particular the view to the 

Princess Theatre and abutting heritage places southwards to the Bourke Street corner, which 
is a valuable city view, had received inadequate attention in the design of the exhibited 

controls.  We consider that development to the rear of the Princess Theatre to the extent 
that it is not shielded by existing buildings, should generally be kept to below 25 metres (or 8 

storeys).  We also think that 25 metres is a more suitable scale than 40 metres for buildings 
abutting laneways and small streets.  While we recognise that recommending 25 metres may 

seem inconsistent with the adoption of a mandatory 15 metre limit in Little Bourke Street 
itself, the heritage building stock in Little Bourke Street is perhaps more significant and the 

height limits there have real benefits due to the east-west orientation of the street.  The 15 
metre limit also extends the controls which exist in Chinatown west of Exhibition Street. 

While we prefer a maximum height in B3 of 25 metres, we have nevertheless recommended 
that it should be discretionary and have also recommended adopting the 40 metres 
mandatory height as exhibited.  We have done so on the basis that, as is discussed at the 
end of Section 4.6.3, a development exceeding the preferred 25 metres might be 
accommodated in parts of area B3 without prejudicing the achievement of the outcomes 

sought by the height control.  While it would appear that there may be some sites in B3 
where higher developments could be satisfactorily accommodated,  exceeding a height of 25 

metres would need to meet the tests of the design outcomes and guidelines, in particular 
impacts on the Princess Theatre and laneways.  We nevertheless consider that 40 metres 

should be the absolute limit having regard to the general scale of the precinct which is 
sought to be achieved. 

We consider that a mandatory street wall of not more than 25 metres in height should apply 
in area B3 for those developments taller than the preferred 25 metres , with a required set-
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back of five metres for building above the streetwall. 

In addition, the following bolded changes to the B4 Built Form Outcomes (the sub-precinct 
to the rear of the site and further west) would also be appropriate: 

 Development responds to the low scale nature of Area B1 and provides a transition to the 
higher built form scale of Area B5 and Area B6. 

 Development responds to the human scale of Little Collins Street and Little Bourke Street. 

18 and 20 - 22 Little Bourke Street (Mrs Chow’s building). 

The Panel has considered the submissions and evidence concerning the relative obscurity of 
high development on this site when viewed from the Parliamentary steps and Nicholson 

Street. 

The Panel accepts the evidence that, having regard to broader views to the site, it should be 

deleted from the 15 metre height control area along Little Bourke Street.  It is in large 
measure screened from easterly and Parliamentary prospect views by other developments .  

It is also at the end of the line of properties along Little Bourke Street in an area of more 
robust buildings, and higher development would not have the same impacts as would 
developments further into the block. 

The Panel notes that Mr Biles’ evidence also suggested that a mandatory 25 metre streetwall 
to Little Bourke Street would be appropriate to help alleviate the sense of scale. 

While the Panel has recommended retaining the other properties along Little Bourke Street 
in area B1 as exhibited, the Panel considers that, given the scale of the nearby Princess 

Theatre and Gordon House at this end of Little Bourke Street, B3 could be extended across 
Little Bourke Street to the properties at 18 and 20-22 Little Bourke Street thus providing a 

preferred height of 25 metres and an absolute maximum height of 40 metres    In addition, 
the built form outcome tests regarding impacts on the Princess Theatre and Little Bourke 

Street would apply. 

24 - 38 Little Bourke Street (Gordon House) 

The issue here is whether the rear of this VHR site (Gordon House) should be extracted from 
the proposed discretionary 40 metre (B4) area and instead included in B1.  The rear of this 
site has been included in a 15 metre height control area previously and is not included in the 

VHR registration. 

The Panel notes that while the rear half of the building is not included on the VHR, it is 
included in the existing and proposed precinct HO500.  The precinct controls generally afford 
the same level of protection as an individual HO under the Planning Scheme. 

We have considered this matter and believe that the exhibited controls are appropriate.  The 
site is both extensive and contains an area which is undeveloped. 

35 Little Bourke Street (Jackson building) 

The submissions concerning this property raised issues about uncertainties around 

development potential in the B3 area laneways.  The approach we have taken to height 
controls in the B3 area, while it does not meet all of Mr Jackson’s objections, would provide 

him with an opportunity to make a case that a 40 metre building on the southern part of the 
site (which is set back 30 metres from Bourke Street) may be acceptable in terms of the built 
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form outcomes sought for the Precinct and should be assessed against the design outcomes 

and designs of the precinct, including the views across the Princess Theatre roof from the 
east. 

11 - 25 Crossley Street (Sapphire House) 

Leaving aside heritage considerations, so far as this property is concerned,  the Panel would 
observe that Sapphire House is a modest two storeys in height and the proposed 15 metre 

height control would provide a reasonable opportunity to extend the building (to 5 levels) . 

The Panel agrees with the submission that development above 15 metres on this site may 
well be beneficial in terms of masking the ‘under-designed’ rear of the tall buildings behind 
in Exhibition Street.  We also agree that the effect on the Parliament House view of a 40 
metre or so building would not be significant and that the site is reasonably well separated 
from Bourke Street.  The Panel also acknowledges that the lunchtime access to sunlight 
standard for the laneway would not be much affected. 

Nonetheless, a 40 metre building on the laneway needs to be considered in terms of its 
effect upon the sense of intimate scale for users of the laneway itself.  This is a quite narrow 
block of only 12 metres and any setback of higher levels to the façade of the heritage 
building (assuming it were retained) would not likely be substantial. 

Crossley Street is a laneway with excellent amenity and its scale on both sides is low (with 

the exception of the rear of Rydges Hotel at the northern end).  Given the depth of the lots 
on either side of Crossley Street of approximately 12 metres, and the likelihood that 

additions would need to be set back to maintain the integrity of the contributory buildings in 
the precinct, this would render the development insubstantial in terms of depth of the 
addition.  In this context, the mandatory 15 metre height limit should remain as exhibited. 

Punch Lane 

We have considered the suggestions by Mr McGauran for inclusion of the properties at 53-

57 Lonsdale Street in a 15 metre discretionary control to protect the amenity of Punch Lane.  
While we agree with his view that there would be value in doing this, it is a significant 

departure from the exhibited content of the Amendment and we consider it is a matter 
which would require further notice.  It might be addressed by a subsequent amendment. 

(iii) Lonsdale Street area (Area B6) 

The Panel has considered the submissions and evidence in relation to these properties and 
the strategic material supporting the Amendment. 

215 Spring Street 

In relation to the B6 area generally, is the Panel’s view that it is appropriate to apply height 
controls in this northern part of the Precinct to protect the broad views from the steps of 

Parliament House and its forecourt, and ensure that the backdrop to lower height areas 
further towards the interior of the Precinct is appropriately scaled. 

As was submitted by the POV at the Panel Hearing, the view from Parliament is towards a 

built form ‘basin’:  the low point of the view is occupied by Bourke Street and the rising sides 
of the basin are formed by higher existing and permissible heights in Little Collins Street, 

Exhibition Street and Lonsdale Street.  This broad urban design outcome is appropriate, the 
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Panel believes, to protect the identified valued characteristics of the Precinct.  This includes 

the generally low scale basin interior and the availability of sunlight to the southern side of 
Little Bourke Street and to Crossley and Liverpool Streets. 

The Panel is also of the view that the 100 metre discretionary height controls afford a 

reasonable opportunity for further development on the site at 215 Spring Street. 

Comedy Theatre 

So far as the Comedy Theatre is concerned, the Panel agrees that it is inappropriate to apply 
a 100 metre height limit, as it may appear to invite or encourage redevelopment aspirations 
for the site at odds with its heritage values as recognised by the existing VHR listing. 

While there is some argument that this site is well separated from the immediate Parliament 
House environs and the Bourke Street view lines, we consider that the Trust’s 25 metre 
height limit should instead be applied, consistent with the approach to the other theatres in 
the Precinct, and any limit, should be mandatory. 

Built form Outcomes for the theatre site would also need to be added. 

As this recommended height control is a substantial departure from the exhibited 100 metre 
provisions further notice would seem to be appropriate.  We suggest the Amendment might 

be split, with the part relating to the theatre re-exhibited; or alternatively the site’s 
recommended height could be the subject of a separate amendment. 

(iv) Little Collins Street and Melbourne Club Garden (Area B4 – south) 

The Panel considers that the overshadowing of the Melbourne Club significant trees is a 

matter which warrants further consideration in the adoption of final heights for the Little 
Collins Street area.  The trees are not only significant from a heritage perspective but they 
make an important contribution to the amenity of the immediate area.  It is acknowledged 
that height limits should also be set at a sufficiently high level that the redevelopment of the 
car park located mid block is encouraged (with resultant benefits in terms of the design of 
developments abutting Little Collins Street and improved permeability and amenity of the 
block). 

The Panel considers that the best way to resolve this dilemma is to insert an additional dot 
point under Section 5.0 Decision Guidelines in DDO62 to require consideration of 
overshadowing on the heritage listed Melbourne Club Garden.  In addition under ‘Table 2 to 
Schedule 62’ in the Built Form Outcomes in the B4 area , an additional paragraph that 
ensures overshadowing of the Melbourne Club Garden is limited to ensure that significant 
trees are not compromised by lack of sunlight resulting from development, should be 
inserted. 

(v) Hotel Windsor site (Area B2 – part) 

The written submission on behalf of the Hotel Windsor interests, as noted, opposed 

mandatory height controls for the hotel site, in particular the mandatory 25 metre height 
limit. 

Essentially the hotel interests sought to have a control applied which would amongst other 
things facilitate further extension or amendment of their existing permit for a 93 metre 
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building or enable a fresh application for a building of similar scale.  As we have earlier 

indicated this was acknowledged in the witness statements. 

The Panel accepts that the Hotel Windsor has an important contribution to make to the 
economy of this Precinct and the State.  However we consider the issues around whether 

the permit needs to be or will be extended, amended or renewed are so uncertain, and the 
built form outcome on the site in accordance with the permit is so substantially different 

from the existing state of development, that controls meeting both of the known 
development scenarios and possibly others cannot be meaningfully developed. 

It is for this reason and the reasons discussed in Section 4.8, that we do not consider that the 
strategic investigation of suitable height limits for the wider Precinct should be determined 

having regard to the possible need for extension or renewal of existing planning permission 
for this particular site. 

So far as an appropriate height for this site is concerned, we consider that a 25 metre height 
limit as exhibited is the correct response to the scale of the heritage building.  This was a 
height supported by Mr Raworth at least for the frontage and it was shown for this site on 
Mr Biles’ revised height control plan. 

The Panel has viewed this Amendment through Precinct-wide eyes and, having regard to the 
strategic assessment of the Precinct as a whole and the design objectives of the exhibited 
DDO62.  We consider the application of a mandatory 25 metre control is strategically 
supported.  It is the correct response to the scale of this highly significant heritage building 
and it’s setting within the Precinct – including the arrangement of the three imposing State 

listed sites on Spring Street and the ‘built form bowl’ demonstrated in the POV submission at 
the Hearing.  In this context, the Panel’s formal recommendation is to support the 25 metre 
mandatory height limit on the entire site (with the exception of the annex which is included 
within sub-precinct B1). 

That said, if the above approach is not accepted, the Panel considers that a similar approach 
might be applied that is applied to the land behind the Princess Theatre.  In this case the 
change in scale would apply to the rear half of the site itself.  The front wing might be made 
subject to a 25 metre mandatory height and the rear wing subject to a preferred 25 metre 
height control, with an absolute maximum 40 metre height limit.  This is essentially the same 
as the recommended B3 provisions.  This approach, which might be seen enabling some 
future development options for the site, also gives recognition to  the 40 metre 
(discretionary) limit applying immediately to the west in sub-precinct B4 (south).  If this 
arrangement was to be applied, similar Built Form Outcomes to those recommended to 
apply to the Princess Theatre would need to apply requiring assessment of impacts of 
development on the prominence of the decorative roofline, the prominence of this highly 

significant building in the streetscape and the prominence of Parliament House opposite. 

The Panel notes that if a development outcome not in accordance with the mandatory 
height limit were to be sought, the landowner might apply for a combined permit and 
Planning Scheme amendment, under Section 96 of the Planning and Environment Act 1987.  

The assessment of a proposal under this process would allow the individual merits and 
impacts of an alternative arrangement to be fully assessed having regard to the character of 
the precinct and other relevant matters. 
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4.10.4 Recommendations 

The Panel recommends: 

The boundary between the B1 area on the south side of Bourke Street and the B4 
area generally to the south of it should re-drawn as a straight line some 23 metres 

from the Bourke Street frontage of all properties. 

Except for where it returns along Crossley Street and Liverpool Street to Little 
Bourke Street, the boundary between the B1 area on the north side of Bourke 
Street and other height control areas to its north, including B3, should be redrawn 
as follows: 

a) The boundary should adopt the same setback from Bourke Street as the 
elbow of Turnbull Alley (at approximately 25 metres from Bourke Street) 
and run west, parallel to Bourke Street as far as Crossley Street; and from 
there to Exhibition Street, it should follow the rear of the properties facing 

Bourke Street and along Mornane Place. 

The property at 18 and 20-22 Little Bourke Street should be deleted from Area B1 

and instead included in Area B3. 

Modify DDO62 to provide in the case of Area B3: 
a) A preferred height of 25 metres and a mandatory maximum height of 40 

metres; 
b) A mandatory street wall of no higher than 25 metres for developments 

exceeding the preferred height, with development above the street wall set 
back not less than 5 metres from the frontage. 

Amend the Built Form Outcomes for Area B3 to include the following provisions: 

a) that development does not cause overshadowing of the southern pavement  
of Bourke Street;  

b) that development does not diminish the prominence of, and viewlines to, 
the Princess Theatre and its decorative roofline. 

Add an additional requirement in DDO62 requiring that in the B4 area, a street 
wall to a height of not more than 25 metres in height must be provided with any 
building above the street wall set back not less than five metres from the frontage. 

Amend the DDO62 provisions relating to the B4 area by adding the following 
underlined words to the Built Form Outcomes in Table 2: 

a) Development responds to the low scale nature of Area B1 and provides a 
transition to the higher built form scale of Area B5 and Area B6. 

b) Development responds to the human scale of Little Collins Street and Little 
Bourke Street. 

Amend the DDO provisions relating to the B4 area by adding the following Built 
Form Outcome: 

‘Development does not cause additional overshadowing of the Melbourne Club 
Garden to protect the viability of existing and future plantings and to ensure 
that significant trees are not compromised by lack of sunlight resulting from 
development.’ 
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Amend the DDO62 Decision Guidelines by inserting an additional dot point: 

 Whether the development adversely impacts significant trees through 
overshadowing in the Melbourne Club Garden’. 

For the Comedy Theatre site: 

 Include the site in a revised height control of a mandatory 25 metres 

 Include suitable Built Form Outcomes 

 Process this change to the exhibited provisions by splitting the 
Amendment and re-exhibiting part; or omit the site from DDO62 and 
process the revised height by a subsequent amendment. 

4.11 Other height matters 

4.11.1 Evidence and submissions 

There are a small number of other aspects of the Amendment relating to height that should 
be addressed: 

  Ms Porritt’s submission at the Hearing noted that the three discretionary 60 metre 

areas (B5) in Exhibition and Spring Streets were applied to areas where there were 
existing modern buildings developed before height controls and which are higher 

than the remainder of the Bourke Hill buildings. 

These areas were not the subject of any objecting submissions and are supported 

by Mr McGauran.  Ms Porritt submitted that the controls should be viewed as 
appropriate. 

 The issue was raised as to whether the DDO should extend to the Parliamentary 
forecourt and steps to which it refers. 

It was Ms Porritt’s submission that there would be no planning benefit to extending 
the DDO over the roadway, parks or the front of Parliament House as they are 
highly unlikely to have development proposed.  In the case of Parliament House, the 
VHR listing applies strict controls. 

 The inclusion of reference to Parliament House within Strategy 1.7 of Clause 21.06  
as a heritage building of which the scale and visual prominence should be protected 
was non contentious. 
Ms Porritt submitted it should be supported. 
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4.11.2 Discussion and conclusion 

The Panel agrees with the submissions for the Minister that: 

 The three discretionary 60 metre areas have been non-contentious and should 
proceed. 

 The DDO need not, and should not, extend to the steps, forecourt or gardens of 
Parliament House. 

 The proposed inclusion of reference to Parliament House in Clause 21.06 has been 
non-contentious and should proceed. 
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5 Other design issues 

5.1 Sunlight to Parliament House steps and forecourt 

5.1.1 The issue 

The Amendment proposes to introduce a new policy in Clause 22.02 requiring  that 
development should not cause shadows across the Parliament House steps and forecourt 
between 11.00 am and 4.00 pm on 22 September. 

5.1.2 Submissions and evidence 

Some of the submissions and evidence presented to the Panel suggested that the 
Parliamentary forecourt and steps should be protected from overshadowing only from 11 

am to 2 pm.  There was also opposition by some, such as Ms Gray, to extending the area to 
be protected to the ‘forecourt’ or roadway below the steps. 

The Parliament of Victoria’s written submission (Submission 19) noted the protection 

intended to be afforded to views to and from Parliament and went on to support the 
introduction of design objectives and built form objectives to protect sunlight in the 

Parliamentary steps and forecourt area.  The submission was that the area in front of 
Parliament House has civic and social value and contributes to the amenity of Bourke Hill .  It 

was submitted that access to sunlight is one of the key attributes of successful public spaces 
and it is appropriate that the scheme protects them from overshadowing.  The submission 

saw the 15 metre (B1) area as affording that protection. 

The Precinct Review in referring to this area noted its historic, cultural, social and aesthetic 

significance.  The significance includes importance to the Kulin people who formerly used 
the area as a meeting place. 

The Minister’s submission at the Panel Hearing noted that the 3D modelling had 
demonstrated that the steps are currently in sunlight from mid-morning to late afternoon 
for most months of the year.  The shadow approaches the edge of the forecourt at 4.00 pm.  
It also noted that there are numerous controls applying to public places in the CBD and 
elsewhere which generally do not protect sunlight beyond 2.00 pm.  However it was said 

that the area is not only important from a heritage point of view but as a vibrant and heavily 
used part of the CBD ‘on which important events within the city are chronicled and played 

out’. 

Mr McGauran gave support to the extended equinox period as part of his evidence.  He said: 

I agree that establishing the measure of 11am-2pm at the equinox is an 
appropriate measure for the broader precinct and support the objective of 
maximising the amenity of the environs of the Parliament House forecourt and 
steps by ensuring that no substantive additional overshadowing occurs.  I note 
that the solstice standard cannot be met as applied in some other locations 
within Melbourne but that the extended equinox measure proposed can be 

achieved.  I agree that this higher standard should be applied to this nationally 
significant location and the proposal that no additional shadows extend to 
4pm in lieu of 2pm at the equinox is logical in that context. 
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5.1.3 Discussion and conclusion 

The Panel agrees with the arguments which were presented about the importance of this 

place including that the forecourt has been an important venue for community events.  It is 
also considered that the extension of shadowing protection to 4.00pm is commensurate 

with the importance of the place. 

5.2 Wind protection 

5.2.1 The issue 

This issue was raised by Mr McGauran.  It was whether wind standards should be applied to 
developments in in the Precinct. 

5.2.2 Submissions and evidence 

Mr McGauran’s evidence included his view that wind standards should be applied to the 
different parts of the Precinct commensurate with the use made of those public streets and 
laneways.  More stringent objectives should be applied to those parts of the Precinct where 
outdoor seating was a feature.  He said that threshold gust velocity design criterion should 
be 11 metres per second and mean velocities less than five metres per second for areas with 
outdoor cafes; and for other areas where standing (window shopping) comfort is required, a 
higher wind speed mean and threshold could be applied – a threshold gust design criterion 
of less than 13 metres per second and a mean of less than seven metres per second were 
recommended.  He suggested that Bourke Street and Meyers Place might be areas where 

the higher standards should apply.  Mr McGauran said that the application of wind standards 
in schemes is supported by Plan Melbourne. 

5.2.3 Discussion and conclusion 

This matter is not the subject of the present Amendment.  It is a matter, however, which 
warrants future investigation to help ensure the qualities of the public realm are not eroded.  

5.2.4 Recommendation 

The Panel recommends: 

Separate from this Amendment process, the Planning Authority consider applying 
wind standards to developments in this and other precincts to help maintain the 

quality of the public realm. 

5.3 DDO1 - Active street frontages in CCZ Area 2 

5.3.1 Submissions and evidence 

The Amendment proposes to extend this DDO to both sides of Meyers Place and to 
McIlwraith Place.  

The submission by the Minister said that this was appropriate in as much any redevelopment 

would be encouraged to activate the street edges along what are key pedestrian laneways. 

Mr McGauran supported these changes in his evidence: 

The proposition to include Meyer Place and McIlwraith Place within the DDO1-
Active Street frontages is also logical. 
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He also said, however: 

With the desire to incorporate through block links in new development for 
both Little Bourke and Harwood Place, the question needs to be asked as to 
whether these should be similarly designated.  In my view these should be 

included. 

Mr McGauran was also of the view that Little Collins Street should only be included in the 

activation area if Ridgway Place was also included to make an appropriate activated through 
block link. 

There was little other material presented on this  element of the Amendment. 

5.3.2 Discussion and conclusion 

This addition of Meyers place and McIlwraith Place was uncontentious and the Panel 
supports their inclusion in DDO1 as exhibited. 

The inclusion of further streets and laneways has not been given public notice.  It is 
nevertheless a matter which warrants further investigation and action by the Planning 
Authority subsequent to this Amendment. 

5.3.3 Recommendation 

The Panel recommends: 

Separate from this Amendment process, the Planning Authority should consider 
the inclusion of further laneways in and giving access to the Precinct, such as 
Ridgway Place, in Design and Development Overlay 1 (Active street frontages in 

CCZ1). 

5.4 DDO3 – Traffic conflict frontage 

5.4.1 Submissions and evidence 

The inclusion of both sides of Bourke Street and Little Bourke Street in this DDO area was 
said by the Minister to properly reflect the importance of both as key pedestrian streets on 
which additional access points are undesirable.  This was said to be a reasonable approach 
given the limited development opportunities in those streets. 

The only other submissions on this matter were generally supportive. 

5.4.2 Discussion and conclusion 

This element of the Amendment was also uncontentious and the Panel supports its 
introduction as exhibited. 
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Appendix A List of Submitters 
 

No Submitter 

1 Mr Damien Codognotto 

2 Ms Vicki Malaspina  

3 Hotel Windsor Holdings Pty Ltd C/- Halim Group 

4 Daryl Jackson Pty Ltd 

5 Mr Sestilio Malaspina  

6 M Hurwitz Pty Ltd C/- SJB Planning 

7 Knowles Group Pty Ltd C/- Sophie Jordan Consulting 

8 Bourke Hill Pty Ltd C/- Ratio Consultants 

9 Landowners at 18 and 20-22 Little Bourke Street, Melbourne C/- SJB Planning 

10 Mr David Zeimer 

11 Multiple landowners C/- Skematics 

12 Codognotto Nominees Pty Ltd C/- FYFE Pty Ltd 

13 Jinshan Investments Pty Ltd C/- Urbis 

14 National Trust of Australia (Victoria) 

15 Melbourne Heritage Action 

16 Mimar Nominees Pty Ltd 

17 Multiple landowners C/- FYFE Pty Ltd 

18 Property Council of Australia 

19 Department of Parliamentary Services 

20 AXF Group Pty Ltd 

21 Melbourne City Council 

22 Marais Pty Ltd C/- Collie Pty Ltd 

23 Gahlin Pty Ltd 
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Appendix B Hearing documents and procedural 
issues 

List of Hearing documents 

No Date Description Presented by 

1 24/02 Submission on behalf of Minister for Planning Ms Sarah Porritt 

2 24/02 Folder of documents – Appendices to Submission Ms Sarah Porritt 

3 24/02 Letter from Department of Transport, Planning and Local 
Infrastructure dated 29 December 2014 to 
landowners/occupiers regarding corrected map and re-
notification 

Ms Sarah Porritt 

4 24/02 Elevation of Hotel Windsor redevelopment, dated 23 July 
2013 

Mr Chris Canavan 

5 24/02 Statement of urban design evidence – Mr Robert 
McGauran 

Ms Sarah Porritt 

6 24/02 PowerPoint presentation Mr Robert McGauran 

7 24/02 Advisory Committee Report for the Hotel Windsor 
redevelopment 2009/1687 

Mr Chris Canavan 

8 24/02 Photo montages and perspective views of Hotel Windsor 
redevelopment within Bourke Hill Precinct  

Mr Chris Canavan 

9 25/02 Endorsed plans for Hotel Windsor redevelopment 
2009/1687, Sheets 1 of 51, 7 of 51, 8 of 51, 11 of 51, 17 of 
51, 29 of 51, 44 of 51 and 44 of 51  

Mr Chris Canavan 

10 25/02 Evidence to Advisory Committee 2009/1867 Hotel 
Windsor proposal from Mr White, architect 

Mr Chris Canavan 

11 25/02 Statement of heritage evidence – Mr Bruce Trethowan Ms Sarah Porritt 

12 25/02 PowerPoint presentation Mr Bruce Trethowan 

13 25/02 City of Melbourne submission Ms Robyn Hellman 

14 25/02 Statement of urban design evidence – Part A – Mr Tim 
Biles 

Mr Graeme Peake 

15 25/02 Statement of urban design evidence – Part B (folio) – Mr 
Biles (replacement document) 

Mr Tim Biles 

16 26/02 List of changes and corrections for report – Part B (folio) Mr Tim Biles 

17 27/02 Background history regarding height controls in 
Melbourne – 1985 

Ms Sarah Porritt 

18 27/02 City of Melbourne Interim Development Order 1986 Ms Sarah Porritt 

19 27/02 Winter view of trees along Bourke Street Ms Sarah Porritt 
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20 27/02 Submission for Bourke Hill Pty Ltd and AXF Group Pty Ltd Mr Graeme Peake 

21 27/02 Resolution of Future Melbourne Committee, 16 
December 2014   

Mr Graeme Peake 

22 27/02 Heritage Overlay map indicating mapping error for HO531 
pertaining to 45-49 Bourke Street  

Mr Graeme Peake 

23 27/02 Inspection request from Parliament of Victoria Panel 

24 27/02 Press Release – Hon. Matthew Guy, Minister for Planning,  
dated 21 June 2014 

Mr Graeme Peake 

25 3/03 Heritage impact assessment for Forum Theatre – Mr 
Bruce Trethowan 

Ms Sarah Porritt 

26 3/03 Statement of urban design evidence – Part A – Mr Biles 
for Lorraine Chow and M Hurwitz Pty Ltd 

Mr Ian Pitt 

27 3/03 Statement of urban design evidence – Part B (folio) – Mr 
Biles (replacement document) 

Mr Tim Biles 

28 3/03 List of changes and corrections for report – Part B (folio) Mr Tim Biles 

29 3/03 Photographs of Crossley Street Ms Sarah Porritt 

30 3/03 Photographs of Liverpool Street Ms Sarah Porritt 

31 3/03 Submission on behalf of Lorraine Chow Mr Ian Pitt 

32 3/03 Submission on behalf of M Hurwitz Pty Ltd  Mr Ian Pitt 

33 4/03 Submission on behalf of Knowles Group Ms Sophie Jordon 

34 4/03 Submission on behalf of Parliament of Victoria Mr Matt Drysdale and 
Mr Paul Viney  

35 4/03 Petition to Future Melbourne Committee dated 1 
December 2014 

Mr Daryl Jackson 

36 4/03 Submission and statement on urbanism Mr Daryl Jackson 

37 4/03 Design Studio PowerPoint Mr Daryl Jackson 

38 4/03 Submission on behalf of Bourke Hill Holdings Pty Ltd and 
Others 

Ms Meredith Withers 

39 4/03 Site survey maps Ms Meredith Withers 

40 4/03 Statement of Heritage Evidence – Mr Michael Taylor Ms Meredith Withers 

41 4/03 Map of 31-33 and 35-37 Bourke Street Ms Sarah Porritt 

42 4/03 Copy of Schedule to Clause 43.01 and Heritage Overlay 
Map for HO527 

Ms Meredith Withers 

43 4/03 Title information for 31-33 and 35-37 Bourke Street Ms Sarah Porritt 

44 4/03 Extract from Melbourne Heritage Places Inventory Ms Sarah Porritt 

45 5/03 Submission on behalf of Hotel Windsor Holdings Pty Ltd 
and Halim Group  

Mr Chris Canavan 
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46 5/03 Statement of heritage evidence Mr Bryce Raworth 

47 5/03 Report of the Heritage Council, Permit Appeal Number 
P15781 – Annex to Hotel Windsor, dated 8 November 
2010 

Mr Chris Canavan 

48 5/03 Media release – Hon. Justin Madden, Minister for 
Planning, dated 18 March 2010 

Mr Chris Canavan 

49 5/03 Statement of urban design evidence - Mr Andrew Biacsi Mr Chris Canavan 

50 6/03 Letter from Department of Planning and Community 
Development (Heritage Victoria) request for further 
information regarding Heritage Permit P14689, dated 17 
November 2009 

Mr Chris Canavan 

51 6/03 Letter from Department of Planning and Community 
Development (Heritage Victoria), request for further 
information regarding Heritage Permit P14689, dated 3 
February 2010 

Mr Chris Canavan 

52 6/03 Letter from Department of Planning and Community 
Development (Heritage Victoria), cover letter for Heritage 
Permit P14689, dated 13 March 2010 

Mr Chris Canavan 

53 6/03 Submission from Executive Director, Heritage Council 
regarding Heritage Permit P14689, dated 27 July 2010 

Mr Chris Canavan 

54 6/03 Submission on behalf of Jinshan Investment Group Pty Ltd Mr Chris Canavan 

55 6/03 Urban design advice from Department of Transport, 
Planning and Local Infrastructure, dated July 2013 

Mr Chris Canavan 

56 6/03 Statement of heritage evidence – Ms Kate Gray Mr Chris Canavan 

57 6/03 Statement of urban design evidence – Mr Rob Deutscher Mr Chris Canavan  

58 6/03 Figure 5(a) – Revised shadow diagram Mr Rob Deutscher 

59 6/03 Photographs of winter view of Bourke Street Ms Sarah Porritt 

60 6/03 Suggested street profiles Mr Daryl Jackson 

61 6/03 Statement of heritage evidence Mr Rohan Storey 

62 6/03 Submission on behalf of National Trust of Australia 
(Victoria) 

Ms Julie Davis 

63 6/03 Extract from ‘Planning Our City’, 1982 Ms Julie Davis 

64 6/03 Melways Map 1B Ms Julie Davis 

65  No document  

66  No document  

67 10/03 Submission on behalf of Melbourne Heritage Action Mr Tristan Davies 

68 10/03 Submission on behalf of Bourke Street Stakeholders Mr Hani Akaoui 

69 10/03 Reply submission on behalf of Minister for Planning Ms Sarah Porritt 
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70 10/03 Examples of Design and Development Overlay Schedules – 
Schedules 18 and 21 (Port Phillip), Schedules 12 and 13 
(Yarra), Schedule 2 (Wangaratta) 

Ms Sarah Porritt 

71 10/03 Melbourne Heritage Action PowerPoint slides Mr Tristan Davies 

72 10/03 Stills from computer model from presentation on 10 
March 2015 

Ms Sarah Porritt 
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Record of procedural issues 

The following Hearing matters are recorded: 

 As part of the Minister’s presentation, the Panel was shown visual images 
generated by a dynamic 3D model of the existing development in the Precinct and 

the visual effect of development occurring to specified heights and the effects of 
development on sunlight availability to public spaces.  This model was used to assist 

in the definition of the height controls in the exhibited Amendment. 

On the last day of Hearing the Panel was again shown images from the model which 

it had requested. 

The stills of some images are included in Document 72 which has been made 
available to all parties.  The ‘live’ images were not otherwise able to be recorded. 

 Mr Rohan Storey, who prepared and circulated a witness report for the National 

Trust, did not attend the Hearing due to illness. 

Mr Canavan QC, who appeared on behalf of both the Hotel Windsor and Palace 

Theatre interests, said that Mr Storey’s evidence should not be afforded much if any 
weight as Mr Storey has been a long term employee at the National Trust and the 

evidence was in the main merely an adoption of the National Trust’s views in their 
submission.  

Mr Storey’s evidence has not been afforded the same weight as the tested evidence 
of other witnesses. 

 Towards the end of the Hearing, Mr Akaoui, who had earlier been represented by 
Mr Peake, barrister, requested and was granted leave to make a short submission 

to reply to some matters which he said had been unforeseen. 

He said that he spoke for the group of Bourke Street owners and traders as listed in 

Submission 11. 

Mr Akaoui also sought to introduce some new modelled information concerning 
height controls.  This request was denied on the basis that it went beyond what 

might be included in such a response and it would be unfair on the Minister’s 
representative to have to reply to it at short notice. 

 On Day 7 of the Hearing, following an objection to Panel questions to his witness, 
Mr Canavan QC, representing the Hotel Windsor interests made a submission that 
his client was not being afforded a fair hearing. 

He cited the following matters as indicative of this: 
- The Panel Chair had asked a question on Day 1 of the Hearing about why the 

proposed maximum height control along Bourke Street was 15 metres when 
there had been an earlier proposed 1981 height control of 10 metres.  He said 
that this was indicative of a closed mind. 
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- The Panel Chair had referred to his client having ‘purportedly’ commenced 

development under an existing planning permit when the Minister had accepted 
the commencement. 

- Ms Peterson (making an undisclosed use of a description employed by another 
witness) had asked Mr Biacsi a question about Parliament House, referring to it 
as ‘the home of democracy’. 

This unfair process matter was not taken any further by Mr Canavan except that he 
said that he wanted a fair hearing the next day (presumably being a submission for 

Jinshan Investments whom he was scheduled to present for). 

This submission was not supported by any other party present.  The Hearing 

continued to its conclusion in two days’ time. 

 On 12 March 2015, Gahlin Pty Ltd sent an email to the Planning Panels office for the 
Panel’s attention attaching a document containing a closing submission by Gahlin. 

This uninvited further submission has not been considered. 
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